
NATIONAL
REDISTRICTING
FOUNDATION

 LITIGATION UPDATE 

T A B L E  O F  

C O N T E N T S

SCOTUS DECISIONS

SUCCESS SPOTLIGHT 

ACTIVE LITIGATION

M I S S I O N
The National Redistricting Foundation seeks to prevent
and reverse invidious gerrymandering through legal
action across the country. We seek to overturn
unconstitutional district maps that entrench racial or
partisan bias and to challenge actions that threaten to
undermine the redistricting process.
 
Our mission is to dismantle unfair electoral maps and
create a redistricting system based on democratic values
in advance of the 2021 redistricting cycle. By helping to
create more just and representative electoral districts
across the country, we also hope to restore the public’s
faith in a true representative democracy.
 

NRF



 
The National Redistricting Foundation successfully supported a racial gerrymandering lawsuit in
Virginia, seeing the case through to final victory in the Supreme Court in June. The lawsuit, filed
by a group of African-American Virginia voters, ultimately resulted in a determination that 11
districts in the Virginia House of Delegates were unconstitutional racial gerrymanders that
violated the Equal Protection Clause of the 14th Amendment by setting an arbitrary minimum of
55% black voting age population without actually determining that such a threshold was
necessary to comply with the Voting Rights Act. This appeal came to the Supreme Court after the
lower court ordered the state to redraw the gerrymandered districts and, in a foreshadowing win,
the Supreme Court declined to stay the imposition of the remedial map. The new map was used
in Virginia’s primary elections this past spring.
 
At issue on appeal were two main questions: 

 
(1) whether the House of Delegates had standing to appeal the district court’s ruling, either on
behalf of the state or on its own behalf; and, if so, 
(2) whether the district court was correct on the merits. 

 
In a 5-4 vote, the Court dismissed the House of Delegates’ appeal for lack of standing. Writing
for the majority, Justice Ruth Bader Ginsburg held that, under Virginia law, the authority to
represent the state’s interests in civil litigation is one that “rests exclusively with the State’s
Attorney General.” Further rejecting the House’s argument that it had standing to appeal, Justice
Ginsburg explained that the state constitution allocates redistricting authority to the General
Assembly. As the House constitutes “only a part” of the General Assembly, Ginsburg concluded
that “a single House of a bicameral legislature lacks capacity to assert interests belonging to the
legislature as a whole.” In response to the House’s contention that district lines affect its
membership, Ginsburg observed that the House “has no cognizable interest in the identity of its
members,” and therefore falls short of proving the injury it would need to establish standing.
Justice Ruth Bader Ginsburg was joined by Justices Clarence Thomas, Sonia Sotomayor, Elena
Kagan, and Neil Gorsuch in her opinion.
 
The Court’s decision in Bethune-Hill is an important victory for African-American voters in
Virginia. The remedial map prepared by Special Master Bernard Grofman, and subsequently
imposed by the lower court, creates districts in which the votes of African Americans will no
longer be unconstitutionally diluted. As a result, for the first time this decade, Virginians will vote
under a fair map. The primary election for the Virginia House of Delegates was held on June 11
under the remedial map and the Court’s decision ensures that November’s election will be held
under a constitutionally permissible map. The National Redistricting Foundation is proud to have
funded this effort.
 
 

RACIAL GERRYMANDERING WIN STICKS IN PLACE:
BETHUNE-HILL V. VIRGINIA HOUSE OF DELEGATES

S U C C E S S  S P O T L I G H T
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In March 2019, the Supreme Court heard oral arguments in partisan gerrymandering challenges
out of North Carolina and Maryland. In Rucho v. Common Cause (North Carolina) and Lamone v.
Benisek (Maryland), the Court considered allegations that state legislators drew district lines
unfairly to solidify and entrench the political power of the state’s majority party, in violation of
the United States Constitution. Lower courts in the respective cases had struck down the entire
congressional map in North Carolina, which was drawn by Republicans, and the one challenged
congressional district in Maryland, which was drawn by Democrats. Together, these cases
represented the latest attempt by advocates—after decades of trying—to get the Supreme Court
to strike down partisan gerrymandering as a violation of the U.S. Constitution. 
 
In a disappointing 5-4 decision, the Court gave its final answer: Partisan gerrymandering claims
raise political questions “beyond the reach of the federal courts.” Chief Justice John Roberts
delivered the majority opinion of the Court, noting that the Court had historically been unable to
effectively adjudicate partisan gerrymandering claims, precisely because of the lack of a clear or
manageable standard to measure just how much partisan influence in redistricting is too much
partisan influence. While conceding that blatant examples of partisanship often influence
districting decisions, the Court nonetheless refrained from distinguishing what may constitute a
permissible partisan motivation from an impermissible one. Chief Justice Roberts reasoned that
the political questions raised in partisan gerrymandering claims must find their resolution
elsewhere, resting his reasoning in part on his desire to avoid indefinite intervention in
redistricting by the federal courts with each new decade. Justices Clarence Thomas, Samuel
Alito, Neil Gorsuch, and Brett Kavanaugh joined Chief Justice Roberts in the majority opinion.
 
Justice Elena Kagan’s powerful dissent was joined by Justices Ruth Bader Ginsburg, Stephen
Breyer, and Sonia Sotomayor. The partisan gerrymanders in the cases before the Court, Kagan
argued, “deprived citizens of the most fundamental of their constitutional rights.” Kagan
powerfully demonstrated the extreme nature of partisan gerrymandering in today’s political
environment, commenting on the way in which advancements in computing technology have
provided mapmakers with the ability to manipulate voting behavior and predictive outcomes with
“unprecedented efficiency and precision.” Concluding her dissent by submitting with “respect but
deep sadness,” her concern about the future of such behavior was without question. 
 
While the Court’s decision in these cases is troubling and disappointing, the National
Redistricting Foundation has a broad litigation strategy beyond federal partisan gerrymandering
claims. The NRF remains ready to support federal challenges to racial gerrymanders and
violations of Section 2 of the Voting Rights Act; and we have already turned to state court to
remedy partisan gerrymandering under state constitutional provisions, having filed a state-based
claim in North Carolina in 2018. Moreover, the NRF is poised to intervene wherever structural
barriers have been erected that keep the will of the voters from being realized.
 

S C O T U S  D E C I S I O N S
SUPREME COURT CLOSES COURTHOUSE DOORS ON PARTISAN

GERRYMANDERING: RUCHO V. COMMON CAUSE

"Is that how American democracy is supposed to
work?" - Justice Elena Kagan
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PARTISAN GERRYMANDERING

 
In April 2019, the Supreme Court heard oral arguments in U.S. Department of Commerce v. New
York, one of the three sets of consolidated cases challenging the Administration’s attempt to add
a citizenship question to 2020 Census. In announcing his decision, Commerce Secretary Wilbur
Ross claimed that the addition of the citizenship question was necessary for the Department of
Justice to better enforce the Voting Rights Act. Between January and April of this year, three
different district court judges held that the Administration had violated the Administrative
Procedure Act (APA) and/or the Enumeration Clause when Secretary Ross decided to add a
question on citizenship to the 2020 Census questionnaire. This included Judge George Hazel of
the District of Maryland, ruling in favor of plaintiffs in the citizenship question litigation being
supported by the National Redistricting Foundation, Kravitz v. U.S. Department of Commerce.
 
After Judge Jesse Furman of the Southern District of New York was the first to rule in favor of the
plaintiffs in New York, the government asked the Supreme Court to hear its appeal directly
instead of allowing it to go through the Second Circuit. The government argued that a final
determination on the question had to be made by July, which was ostensibly when printing of the
questionnaire had to begin. Based on these assertions of a pressing timeline, the Court agreed to
hear the case. The Court considered both whether the Administration had violated the
Enumeration Clause by adding the citizenship question, and whether the decision was in violation
of the APA.
 
On June 27, the last day of this year’s Supreme Court term, the Court issued its decision in
Department of Commerce v. New York, with Chief Justice Roberts writing a narrow 5-4 opinion
agreeing that Secretary Ross’s VRA rationale was “contrived,” and thus the decision violated
general principles of administrative law. In the controlling section of the opinion, Chief Justice
John Roberts posited that the “disconnect between the decision made and the explanation given”
could not be ignored. Accordingly, the Court affirmed the district court’s decision to remand the
issue back to the Commerce Department—giving the Administration an opportunity to come up
with a better explanation for its actions.
 
The Court’s somewhat unexpected holding was likely influenced by the mounting evidence
exposing the Administration’s true motivation to use the census for Republican political gain. In a  
partisan gerrymandering case in North Carolina, Common Cause v. Lewis (an otherwise-unrelated
NRF case), documents obtained from the files of Dr. Thomas Hofeller, the longtime Republican
map-drawer, revealed two important new facts: (1) that Dr. Hofeller had played a significant,
 

COMMERCE DEPARTMENT PRESENTED "CONTRIVED" RATIONALE
ON CITIZENSHIP QUESTION: 

DEPARTMENT OF COMMERCE V. NEW YORK

"It is becoming difficult to avoid seeing that which is
increasingly clear. As more puzzle pieces are placed on

the mat, a disturbing picture of the decisionmakers'
motives takes place." 

- Judge George Hazel, District Court of Maryland

4



PARTISAN GERRYMANDERING

 
previously-undisclosed role in orchestrating the Trump Administration’s effort to add a citizenship
question to the 2020 decennial census questionnaire; and (2) that Republican political
operatives view the inclusion of the citizenship question as a necessary step to using citizenship
data for redistricting instead of total population data—a strategy that would benefit
“Republicans and non-Hispanic whites.” Following these revelations, the plaintiffs in New York
moved to sanction the government for discovery misconduct, and the plaintiffs in Kravitz asked
Judge Hazel to reconsider claims of intentional discrimination and conspiracy, which had
previously been dismissed. The sanctions motion is under consideration; and Judge Hazel agreed
to reconsider the discrimination and conspiracy claims in Kravitz.
 
While the Supreme Court’s decision on the census was a major victory, the administration
dragged the fight out for another two weeks. On July 2, within days of the Court’s ruling, the
Commerce Department and the Department of Justice made public statements announcing that
the census questionnaire would go to print without the citizenship question. But the next morning,
on July 3, President Trump announced via Twitter that he intended to continue the fight, and that
his administration would try to find a new rationale to get the citizenship question on the census.
And even though DOJ lawyers represented in court that they were blindsided by the president’s
announcement, by July 5, the Department of Justice confirmed that the administration was
looking for a new rationale.
 
Ultimately, on July 11, President Trump finally conceded defeat and announced that the
administration would conduct the 2020 Census without the citizenship question. This is an
enormous victory for the American people, and gets us one step closer to a fair and accurate
count in 2020.
 

ACTIVE LITIGATION 
 
In addition to the recently-completed racial gerrymandering case in Virginia discussed above,
Virginia House of Delegates v. Bethune-Hill, as well as the ongoing citizenship question litigation
in Kravitz v. Department of Commerce, the National Redistricting Foundation is providing
operational and financial support for a number of ongoing cases. Below are a few highlights
from our active litigation portfolio:
 

NORTH CAROLINA STATE-BASED PARTISAN GERRYMANDERING
CHALLENGE: COMMON CAUSE V. LEWIS

 
The National Redistricting Foundation is supporting a partisan gerrymandering challenge to
North Carolina’s state legislative districts under state law, Common Cause v. Lewis, which will
begin a bench trial on July 15. The case was filed in November 2018 by a set of plaintiffs
including Common Cause, the North Carolina Democratic Party, and a group of individual
voters; defendants are the state of North Carolina and other relevant state actors. The suit
alleges that North Carolina’s 2017 redistricting plan for both the state House and Senate are
partisan gerrymanders in violation of the North Carolina Constitution.
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NRF SUIT STRIKES DOWN NEW VOTER ID AND EARLY VOTE RESTRICTIONS

CHALLENGE TO MISSISSIPPI'S POST RECONSTRUCTION ERA ELECTORAL
SCHEME: MCLEMORE V. HOSEMANN

 
Plaintiffs supported by the National Redistricting Foundation filed a lawsuit in May 2019
challenging Mississippi’s electoral vote system for statewide races, which requires that statewide
officers win both a majority of the popular vote and a majority of the House Districts. This
requirement was added to the Mississippi State Constitution at the state’s 1890 constitutional
convention in order to dilute the influence of African-American voters; and this has been and
continues to be its effect.
 
Plaintiffs in McLemore v. Hosemann are requesting that the district court strike down the
electoral vote provisions of the Mississippi Constitution as a violation of the 14th and 15th
Amendments and Section 2 of the Voting Rights Act. In place of these provisions, they ask that
the candidate receiving the most statewide votes be declared the winner, as is the case in
almost every other state. The plaintiffs have moved for a preliminary injunction, and are working
toward a swift resolution of the case in advance of Mississippi’s statewide elections this fall.
 

 
The case has taken an interesting turn, as plaintiffs subpoenaed the documents of the deceased
Dr. Thomas Hofeller, a long-time Republican strategist and map drawer. Dr. Hofeller’s documents
revealed evidence that in the summer of 2017 Republican legislators in the General Assembly
made false statements to a federal court when they were ordered to draw new electoral maps in
North Carolina v. Covington, a racial gerrymandering case. The false statements led the district
court to deny a request for special elections, which allowed the Republicans to maintain their
super-majorities in both chambers of the General Assembly for an additional year until new
legislators were sworn-in in 2019. During that time, Republicans in the legislature used their
super-majorities to push forward a number of controversial constitutional amendments, which
included requiring an ID to vote, stripping most of the power of the governor to appoint judges,
and changing to the state ethics and elections board.
 

CHALLENGE TO LOUISIANA'S CONGRESSIONAL MAP UNDER SECTION 2 OF
THE VRA: JOHNSON V. ARDOIN

 
The NRF is supporting a lawsuit filed by African-American voters in June 2018 against the state of
Louisiana. The suit, Johnson v. Ardoin, challenges the state’s congressional district map, arguing
that under Section 2 of the Voting Rights Act the state’s 2011 congressional redistricting plan
should have included an additional district providing minority voters with the opportunity to elect
the candidate of their choice. Notwithstanding that African-American voters are sufficient both
in population and compactness to form two majority-minority districts, the Louisiana state
legislature created only one such district (District 2) and cracked the rest of the black population
into two districts (Districts 5 and 6), decreasing minority voting power in the state.
 
On May 31, the district court issued an order denying all of the defendant’s motions to dismiss.
This is a victory for voters in Louisiana, as the lawsuit will be moving forward.
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