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U NI T E D S T A T E S DI S T RI C T C O U R T 
F O R T H E DI S T RI C T O F C O L U M BI A 

 
 
V O T E F O R W A R D,  

6 1 1 P e n ns yl v a ni a A v e. S E # 1 9 2 
W as hi n gt o n, D C 2 0 0 0 3, 
 

K E L L E Y E WI N G J R. 
4 2 3 Br a n d o n Br o a d 
N orrist o w n, P A 1 9 4 0 3, 

 
R O B E R T P. G A S P A R R O 

1 0 0 1 Cit y A v e., E E 1 2 6 
W y n n e w o o d, P A 1 9 0 9 6, 
 

S E B A S TI A N I M M O N E N 
2 7 1 5 Ti m b er gl e n Dr. E ast 
W e xf or d, P A 1 5 0 9 0 

 
J A M E S M C K A Y 

8 5 1 1t h Str e et, # 2 
Pitts b ur g h, P A 1 5 2 0 3,  
 

A S H L E Y MI S N E R 
1 6 3 3 Tri nit y St. 
Pitts b ur g h, P A 1 5 2 0 6, 

 
M A R Y W A L T O N 

2 4 0 1 P e n ns yl v a ni a A v e., A pt. 3 A 7 
P hil a d el p hi a, P e n ns yl v a ni a 1 9 1 3 0, 
 

L A D O N N A H O P KI N S 
9 6 1 6 S a n B er n ar di n o A v e N E 
Al b u q u er q u e, N M 8 7 1 0 9, 
 

 
Pl ai ntiffs , 

 
v. 

 
L O UI S  D EJ O Y, i n his offi ci al  
c a p a cit y as t h e P ost m ast er G e n er al, 

4 7 5 L’ E nf a nt Pl a z a S W  
W as hi n gt o n, D. C. 2 0 2 6 0- 0 5 4 6; 

 

 
 
 
 

 
 

       Ci vil C as e N o. 1: 2 0- c v- 0 2 4 0 5- E G S 
 

      [ P R O P O S E D] S E C O N D A M E N D E D  
      C O M P L AI N T F O R I NJ U N C TI V E  
      A N D D E C L A R A T O R Y R E LI E F 
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a n d  
 
U NI T E D S T A T E S P O S T A L S E R VI C E, 

4 7 5 L’ E nf a nt Pl a z a S W 
W as hi n gt o n, D C 2 0 2 6 0- 0 5 4 6, 

 
 

D ef e n d a nts . 

 
  

  Pl ai ntiffs V ot e F or w ar d, K ell e y E. E wi n g Jr., R o b ert P. G as p arr o, S e b asti a n I m m o n e n, 

J a m es M c K a y, As hl e y Mis n er, M ar y W alt o n, a n d L a D o n n a H o p ki ns, b y a n d t hr o u g h t h eir 

u n d ersi g n e d att or n e ys, bri n g t his C o m pl ai nt a g ai nst t h e a b o v e- n a m e d D ef e n d a nts; t h eir 

r es p e cti v e a g e nts, offi c ers, e m pl o y e es, a n d s u c c ess ors; a n d all p ers o ns a cti n g i n c o n c ert wit h 

e a c h or a n y of t h e m.  I n s u p p ort of t his C o m pl ai nt, Pl ai ntiffs all e g e t h e f oll o wi n g: 

I N T R O D U C TI O N 

1.  O v er t h e p ast y e ar, t e ns of milli o ns of A m eri c a n v ot ers h a v e d e p e n d e d o n t h e 

U nit e d St at es P ost al S er vi c e ( “ U S P S ”) t o d eli v er  t h eir b all ots i n el e cti ons t a ki n g pl a c e i n t h e 

mi dst of t h e gl o b al C O VI D- 1 9 p a n d e mi c.  I n t h is u n pr e c e d e nt e d m o m e nt, t h e a bilit y t o v ot e b y 

m ail h as t a k e n o n n e w i m p ort a n c e, as it is t h e o nl y m e a ns b y w hi c h m a n y c a n e x er cis e t h eir 

c o nstit uti o n al ri g ht t o v ot e a n d h a v e t h eir v ot e c o u nt e d. 

2.  Alt h o u g h t h e N o v e m b er 2 0 2 0 G e n er al El e cti o n a n d J a n u ar y 2 0 2 1 G e or gi a 

S e n at ori al R u n off El e cti o ns h a v e p ass e d, s p e ci al a n d pri m ar y el e cti o ns n o w a p pr o a c h i n st at es 

t hr o u g h o ut t h e n ati o n a n d, i n p arti c ul ar, i n P en ns yl v a ni a, N e w M e xi c o, a n d T e x as (t h e “ 2 0 2 1 
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El e cti o ns ”).  T h us, milli o ns of A m eri c a ns will s o o n s e e k t o c ast t h eir b all ot a g ai n.  A n d t h eir 

ri g ht t o v ot e i n t h es e el e cti o ns r e m ai ns f u n d a m e nt al. 

3.  N or h as t h eir n e e d t o v ot e b y m ail l ess e n e d.  T h e C O VI D- 1 9 p a n d e mi c is h ar dl y 

o v er.  C O VI D i nf e cti o n a n d d e at h r at es r e m ai n  hi g h, a n d t h e e m er g e n c e of n e w, m or e e asil y 

tr a ns missi bl e v ari a nts of t h e vir us p ort e n ds s ur g es i n t h e m o nt hs t o c o m e.  A g ai nst t his b a c k dr o p, 

v oti n g i n p ers o n c o nti n u es t o e x p os e v ot ers t o t h e v er y r e al p ossi bilit y of d e a dl y i nf e cti o n.  

Es p e ci all y f or v ot ers wit h c o- m or bi diti es or i n  hi g h-ris k gr o u ps, v oti n g b y m ail r e m ai ns t h e o nl y 

s af e a n d r e as o n a bl e o pti o n.  

4.  T h es e v ot ers m ust r el y o n U S P S t o e ns ur e  t h eir b all ots ar e d eli v er e d o n ti m e.  

A n d si n c e P e n ns yl v a ni a, N e w M e xi c o, a n d T e x as l a w r e q uir e t h at b a ll ots ar e d eli v er e d t o B o ar ds 

of El e cti o ns o n or j ust aft er El e cti o n D a y i n or d er t o b e c o u nt e d, ti m e is of t h e ess e n c e. 

5.  A c c or di n gl y, U S P S’s r es p o nsi bilit y t o effi ci e ntl y a n d eff e cti v el y d eli v er b all ots is 

as i m p ort a nt as e v er.  Y et at e v er y t ur n, P ost m ast er G e n er al L o uis D eJ o y a n d t h e U S P S 

( “ D ef e n d a nts ”) h a v e i m pl e m e nt e d p oli ci es a n d pr a cti c es t h at h a v e u n d er mi ne d U S P S’s a bilit y t o 

e ns ur e t h e o n-ti m e d eli v er y of m ail b all ots.   

6.  T hr o u g h a c o m bi n ati o n of c o urt or d ers a n d n e g oti at e d a gr e e m e nts, Pl ai ntiffs h a v e 

pr e vi o usl y s e c ur e d p oli c y c h a n g e s a n d c o m mit m e nts t h at h a v e r e d u c e d d eli v er y d el a ys t h at 

w o ul d dis e nfr a n c his e v ot ers i n b ot h t h e N o v e m b er 2 0 2 0 G e n er al El e cti o n a n d t h e G e or gi a 

R u n off El e cti o n.  N o w, as t h e 2 0 2 1 El e cti o ns a p pr o a c h, t h er e r e m ai ns a n a c ut e n e e d f or t h es e 

or d ers a n d a gr e e m e nts.  D ef e n d a nts, h o w e v er, ar e p ois e d t o r et ur n t o  t h eir u n c o nstit uti o n al 

p oli ci es a n d pr a cti c es.   

7.  I n p arti c ul ar, D ef e n d a nts r ef us e t o r etr e at fr o m t h eir p oli c y b a n ni n g l at e a n d e xtr a 

d eli v er y tri ps (t h e “ L at e/ E xtr a Tri p P oli c y ” or t h e “ P oli c y ”), w hi c h t h e y t e m p or aril y s us p e n d e d 
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o nl y aft er it w as pr eli mi n aril y e nj oi n e d b y t his C o ur t.  U n d er t his P oli c y, a s u bst a nti al v ol u m e of 

m ail w as l eft o n t h e fl o or at p ost al f a ciliti es, ri s ki n g a c as c a di n g d el a y i n t h e d eli v er y of El e cti o n 

M ail. 1   I n i m pl e m e nti n g t his P oli c y, D ef e n d a nts f ail e d t o h o n or t h e st at ut or y r e q uir e m e nt of 3 9 

U. S. C. § 3 6 6 1 t h at c h a n g es i n p ost al p oli c y b e  a p pr o v e d b y t h e P ost al R e g ul at or y C o m missi o n.   

8.  A n d d es pit e U S P S’s o w n a d missi o n t h at it  f ail e d t o d eli v er m a n y b all ots t o 

B o ar ds of El e cti o ns i n ti m e t o b e c o u nt e d i n N o v e m b er, it a p p e ars r e a d y t o i m pl e m e nt t h e s a m e 

or l ess er b all ot pr o c essi n g pr a cti c es i n t h e 2 0 2 1 El e cti o ns.  T his  is i n s pit e of t h e s u c c ess of 

a d diti o n al m e as ur es a gr e e d t o b y t h e p art i es o n D e c e m b er 2 3, 2 0 2 0 a n d i m pl e m e nt e d i n t h e 

J a n u ar y R u n off El e cti o n.  T h e m e as ur es a gr e e d t o  b y t h e p arti es o n D e c e m b er 2 3 i n cl u d e:  e arl y 

us e of t h e E x pr ess M ail n et w or k, m a n d at or y l o c al t ur n ar o u n d , e arl y i m pl e m e nt ati o n of h u b- a n d-

s p o k e d eli v er y i n p ost offi c es a n d d eli v er y u n its, m a n d at or y d ail y b all ot s w e e ps a n d All- Cl e ar 

c ertifi c ati o ns, m a n d at or y c o or di n ati o n wit h B o ar ds  of El e cti o ns r e g ar di ng d eli v er y of b all ots, 

r e q uir e d i n v esti g ati o n of d el a y e d b all ots, a n d c o m m u ni c ati o n of t h es e m e a s ur es t o r el e v a nt 

U S P S p ers o n n el ( c oll e cti v el y, t h e “ A gr e e d- T o M e as ur es ”).2    

9.  Wit h t h e gl o b al p a n d e mi c still o n g oi n g a n d t h e 2 0 2 1 El e cti o ns a p pr o a c hi n g, 

v ot ers ar e o n c e a g ai n r el yi n g o n U S P S t o ti m el y d eli v er t h eir b all ots.  D ef e n d a nts h a v e n o 

j ustifi c ati o n f or pr o c e e di n g wit h t h e L at e/ E xtr a Tri p P oli c y or b a c ktr a c ki n g fr o m t h e A gr e e d- T o 

M e as ur es t h at t h e y k n o w t o b e eff e cti v e.  E x p e ri e n c e h as s h o w n t h at t h es e l at e a n d e xtr a tri ps 

                                                 

1  “ El e cti o n M ail is a n y it e m m ail e d t o or fr o m a ut h ori z e d el e cti o n offi ci als t h at e n a bl es citi z e ns 
t o p arti ci p at e i n t h e v oti n g pr o c ess, s u c h as b all oti n g m at eri als, v ot er r e gistr ati o n c ar ds, a bs e nt e e 
a p pli c ati o ns, a n d p olli n g pl a c e n otifi c ati o ns. ”  El e cti o n M ail a n d P oliti c al M ail O v er vi e w , U S P S, 
htt ps:// a b o ut. us ps. c o m/ p ost al- b ull eti n/ 2 0 2 0/ p b 2 2 5 5 1/ ht ml/ c o v er _ 0 0 5. ht m (l ast visit e d M ar. 4, 
2 0 2 1).   

2  T h es e m e as ur es ar e dis c uss e d i n f urt h er d et ail i nfr a.  S e e i nfr a S e cti o n III. B. 3.   
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a n d t h e A gr e e d- T o M e as ur es ar e b ot h n e c ess ar y t o a n d s u c c essf ul i n e ns uri n g ti m el y d eli v er y of 

b all ots, a n d m or e o v er, t h at t h e y ar e fi n a n ci all y a n d pr a cti c all y f e asi bl e. 

J U RI S DI C TI O N A N D V E N U E  

1 0.  T h e C o urt h as s u bj e ct m att er j uris di cti o n o v er Pl ai ntiffs’ cl ai ms u n d er Arti cl e III 

of t h e C o nstit uti o n, 2 8 U. S. C. § § 1 3 3 1 a n d 1 3 3 9, a n d 3 9 U. S. C. § 4 0 9.  A n a ct u al a n d j usti ci a bl e 

c o ntr o v ers y e xists b et w e e n t h e p a rti es wit hi n t h e m e a ni n g of 2 8 U. S. C. § 2 2 0 1( a), a n d t his C o urt 

m a y gr a nt d e cl ar at or y r eli ef, i nj u n cti v e r eli ef , a n d ot h er r eli ef p urs u a nt t o 2 8 U. S. C. § § 2 2 0 1, 

2 2 0 2 a n d t h e C o urt’s e q uit a bl e p o w ers.  Pl ai ntiffs h a v e n o a d e q u at e r e m e d y at l a w. 

1 1.  V e n u e is pr o p er i n t his distri ct b e c a us e D e f e n d a nts r esi d e i n t his j u di ci al distri ct 

a n d a s u bst a nti al p art of t h e a cts or o missi o ns gi vi n g ris e t o t h e cl ai m o c c urr e d i n t his j u di ci al 

distri ct.  2 8 U. S. C. § § 1 3 9 1( c)( 2), ( e)( 1). 

P A R TI E S  

1 2.  Pl ai ntiff V ot e F or w ar d is a 5 0 1( c)( 4) n o n pr ofit or g a ni z ati o n f o u n d e d i n 2 0 1 9 t h at 

w or ks t o e m p o w er gr assr o ots v ol u nt e ers t o h el p r e gist er v ot ers fr o m tr a diti o n all y 

u n d err e pr es e nt e d c o m m u niti es a n d e n c o ur a g e t h e m t o v ot e.  V ot e F or w ar d b uil ds t o ols t o e n a bl e 

A m eri c a ns a cr oss all 5 0 st at es t o e n c o ur a g e t h eir f ell o w citi z e ns t o  p arti ci p at e i n o ur d e m o cr a c y. 

1 3.  T o d at e, n e arl y 2 0 0, 0 0 0 v ol u nt e ers h a v e us e d  t h e V ot e F or w ar d pl atf or m t o s e n d 

h a n d- writt e n “ Pl e as e v ot e! ” a n d “ Pl e as e r e gist er t o v ot e! ” l ett ers t o f ell o w citi z e ns.  I n 2 0 2 0, 

V ot e F or w ar d s e nt 1 7. 6 milli o n g et- o ut-t h e- v ot e ( “ G O T V ”) l ett ers t o v ot ers i n a d v a n c e of t h e 

N o v e m b er 2 0 2 0 G e n er al El e cti o n a n d a n a d diti o n al  2. 6 milli o n l ett ers t o G e or gi a v ot ers i n t h e 

l e a d- u p t o t h e J a n u ar y 2 0 2 1 G e or gi a R u n off El e cti o n.   
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1 4.  V ot e F or w ar d c o nti n u es its missi o n t o i n cr e a s e v ot er t ur n o ut a n d is i n t h e pr o c ess 

of l a u n c hi n g si mil ar G O T V l ett e r- writi n g c a m p ai g ns f or t h e u pc o mi n g 2 0 2 1 el e cti o ns i n N e w 

M e xi c o, P e n ns yl v a ni a, a n d T e x as.   

1 5.  V ot e F or w ar d’s m aili n g c a m p ai g n h as a p arti c ul ar e m p h asis o n s e n di n g G O T V 

m ess a g es cl os e t o El e cti o n D a y d e a dli n es b e c a u s e pri or l ett er- writi n g c a m p ai g ns —i n cl u di n g 

o n es c o n d u ct e d b y V ot e F or w ar d — h a v e s h o w n t h at  G O T V m ess a g es ar e n ot as eff e cti v e at 

i n cr e asi n g v ot er t ur n o ut if s e nt t o o e arl y i n t h e el e cti o n c y cl e. 

1 6.  T h e d el a ys c a us e d b y U S P S, h o w e v er, h a v e  fr ustr at e d V ot e F or w ar d’s missi o n of 

i n cr e asi n g v ot er t ur n o ut b y f or ci n g V ot e F or war d t o c h a n g e its ti m eli n e f or m aili n g G O T V 

l ett ers.  V ot e F or w ar d’s t y pi c al pr a cti c e is t o s e n d s u c h l ett ers  t o p ot e nti al v ot ers as cl os e t o 

El e cti o n D a y as p ossi bl e, a n a p pr o a c h t h at is  b as e d o n c ar ef ul a n d e xt e nsi v e d at a a n al ys es 

r e g ar di n g t h e m ost eff e cti v e v ot er t ur n o ut pr a cti c es.  A c o nti n ui n g f ail ur e b y U S P S t o ti m el y 

d eli v er El e cti o n M ail will f or c e V ot e F or w ar d t o m o v e u p t h e ti m eli n e f or s e n di n g t h es e l ett ers 

f or t h e u p c o mi n g 2 0 2 1 el e cti o ns.  B ut f or U S P S’s d el a ys, V ot e F or w ar d w o ul d l a u n c h its G O T V 

c a m p ai g ns o n e w e e k b ef or e t h e r es p e cti v e El e cti o n D a y d e a dli n es i n P e n ns yl v a ni a, N e w M e xi c o, 

a n d T e x as.  B ut b e c a us e of c o n c er ns r e g ar di n g t h e o n-ti m e d eli v er y of El e cti o n M ail, V ot e 

F or w ar d will b e f or c e d t o c o n d u ct its G O T V c a m p ai g ns t w o w e e ks b ef or e t h e r es p e cti v e 

El e cti o n D a y d e a dli n es i n c ert ai n u p c o mi n g 2 0 2 1 el e cti o ns. 

1 7.  D uri n g t h e 2 0 2 0 el e cti o n c y cl e, V ot e F or w ar d di v ert e d r es o ur c es t o ( 1) r es p o n d t o 

a n i nfl u x of i n q uiri es fr o m v ol u nt e ers r e g ar di n g w h e n t h e y s h o ul d b e m aili n g o ut t h eir h a n d-

writt e n l ett ers; a n d ( 2) ass ess w h et h er s e n di n g “ Pl e as e V ot e! ” l ett ers m u c h e arli er t h a n pl a n n e d 

c o ul d n e g ati v el y i m p a ct t h e eff e cti v e n ess of its v ol u nt e ers’ G O T V l ett ers o n v ot er t ur n o ut.  

S h o ul d U S P S f ail t o i m pl e m e nt t h e A gr e e d- T o M e as ur es n e e d e d t o e x p e dit e m ail b all ots, t h er e is 
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a c o n cr et e a n d i m p e n di n g ris k t h at V ot e F or w ar d will h a v e t o di v ert r es o ur c es a g ai n w h e n 

l a u n c hi n g t h eir 2 0 2 1 G O T V c a m p ai g ns. 

1 8.  Pl ai ntiff K ell e y E. E wi n g Jr . is r e gist er e d as a p er m a n e nt a bs e nt e e v ot er i n 

M o nt g o m er y C o u nt y, P e n ns yl v a ni a, w h er e h e h as r esi d e d f or t h e l ast 3 0 y e ars.  Mr. E wi n g is 5 9 

y e ars ol d a n d h as m ulti pl e h e alt h c o n diti o ns, i n cl u di n g di a b et es, l u p us, hi g h bl o o d pr ess ur e, a n d 

n o s pl e e n — w hi c h p uts hi m i n a hi g h-ris k c at e g or y f or C O VI D- 1 9.  D u e t o his o n g oi n g h e alt h 

c o n diti o ns a n d r el at e d c o n c er ns of v oti n g i n p e rs o n d u e t o C O VI D- 1 9, h e pl a ns t o v ot e b y m ail 

i n t h e u p c o mi n g 2 0 2 1 P e n ns yl v a ni a pri m ar y a n d j u dici al el e cti o n.  Alt h o u g h Mr. E wi n g w a nts t o 

e x er cis e his ri g ht t o v ot e, h e d o e s n ot w a nt t o “tr a d e [ his] lif e ” t o d o s o.  Mr. E wi n g e x er cis es his 

ri g ht t o v ot e aft er sifti n g t hr o u g h i nf or m ati o n ab o ut t h e c a n di d at es, w hi c h oft e n p us h es hi m t o 

v ot e cl os e t o El e cti o n D a y.  H e a nti ci p at es t h at h e will d o s o a g ai n i n t h e u p c o mi n g 2 0 2 1 

P e n ns yl v a ni a pri m ar y a n d j u di ci al el e cti o n. 

1 9.  Pl ai ntiff R o b ert P. G as p arr o is r e gist er e d t o v ot e i n M o nt g o m er y C o u nt y, 

P e n ns yl v a ni a, a n d h as b e e n r e gist er e d t o v ot e i n t h at c o u nt y f or t h e p ast fift e e n y e ars.  D uri n g t h e 

2 0 2 0 G e n er al El e cti o n, Mr. G as p arr o v ot e d b y m a il, a n d h e pl a ns t o v ot e b y m ail i n t h e 

u p c o mi n g 2 0 2 1 P e n ns yl v a ni a pri m ar y a n d j u di ci al  el e cti o n o n M a y 1 8.  Mr. G as p arr o v ot es b y 

m ail b e c a us e, as a s e ni or citi z e n d uri n g t h e C O VI D- 1 9 p a n d e mi c, h e b eli e v es t h at it is a s af er 

o pti o n f or hi m.  M or e o v er, Mr. G as p arr o  cl os el y f oll o ws n e ws r e p orts a n d o n g oi n g 

i n v esti g ati o ns r e g ar di n g p ot e nti al c a n di d at es, a n d, as s u c h, i nt e n ds t o c ast his b all ot b y m ail i n 

t h e f e w d a ys l e a di n g u p t o El e cti o n D a y.  

2 0.  Pl ai ntiff S e b asti a n I m m o n e n is a n u n d er g r a d u at e st u d e nt c urr e ntl y li vi n g i n R h o d e 

Isl a n d.  H e is a r e gist er e d v ot er i n P e n ns yl v a ni a.  D u e t o u n cert ai nti es c a us e d b y t h e p a n d e mi c 

a n d t h at h e will li k el y b e i n R h o d e Isl a n d d ur i n g t h e u p c o mi n g P e n ns yl v a ni a pri m ar y el e cti o n o n 
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M a y 1 8, Mr. I m m o n e n pl a ns t o v ot e b y m ail.  I n  a pri or pri m ar y el e cti o n, Mr. I m m o n e n m ail e d 

his b all ot cl os e t o El e cti o n D a y, a n d b ut f or t h e t e m p or ar y p ost m ar k e xt e nsi o n d e a dli n e f or t h at 

el e cti o n, his b all ot m a y n ot h a v e b e e n c o u nt e d.  Mr. I m m o n e n e x er cis es his ri g ht t o v ot e aft er 

sifti n g t hr o u g h i nf or m ati o n a b o ut t h e c a n di d at e s, w hi c h oft e n p us h es hi m t o v ot e cl os e t o 

El e cti o n D a y.  H e a nti ci p at es t h at h e will d o s o a g ai n i n t h e u p c o mi n g 2 0 2 1 P e n ns yl v a ni a 

pri m ar y a n d j u di ci al el e cti o n. 

2 1.  Pl ai ntiff J a m es M c K a y r esi d es i n Pi tts b ur g h, P e n ns yl v a ni a, a n d h as b e e n 

r e gist er e d t o v ot e i n All e g h e n y C o u nt y f or t h e l ast t e n y e ars.  H e pr ef ers t o v ot e b y m ail t o a v oi d 

l ar g e cr o w ds d uri n g t h e p a n d e mi c a n d b e c a us e of his r el ati v el y i nfl e xi bl e w or k s c h e d ul e.  

T y pi c all y, Mr. M c K a y c asts his b a ll ot i n t h e d a ys l e a di n g u p t o El e cti o n D a y, w hi c h all o ws hi m 

t o m a k e a n i nf or m e d d e cisi o n o n c a n di d at es.  H e a nti ci p at es d oi n g t h e s a m e i n t h e u p c o mi n g 

2 0 2 1 P e n ns yl v a ni a pri m ar y a n d j u di ci al el e cti o n, a n d will li k el y s u b mit his b all ot b y m ail, o n his 

w a y t o w or k, cl os e t o El e cti o n D a y.   

2 2.  Pl ai ntiff As hl e y Mis n er is  a r e gist er e d v ot er i n All e g h e n y C o u nt y, P e n ns yl v a ni a, 

w h er e s h e h as r esi d e d si n c e 2 0 1 8.  As a m ot h er of a y o u n g c hil d w h os e h us b a n d w or ks i n t h e 

I nt e nsi v e C ar e U nit of t h eir l o c al h os pit al, Ms. Mis n er v ot e d b y m ail i n t h e N o v e m b er 2 0 2 0 

G e n er al El e cti o n d u e t o C O VI D-r el at e d h e alt h c o n c er ns.  M or e o v er, Ms. Mis n er e x er cis es h er 

ri g ht t o v ot e b y t a ki n g t h e ti m e t h at is n e c ess ar y t o r es e ar c h h er c h oi c e of c a n di d at es a n d t e n ds t o 

v ot e cl os e t o El e cti o n D a y.  S h e a nti ci p at es t h at s h e will d o s o a g ai n i n t h e u p c o mi n g 2 0 2 1 

P e n ns yl v a ni a pri m ar y a n d j u di ci al  el e cti o n, a n d will c ast h er b all ot b y dr o p pi n g it off at a l o c al 

U S P S m ail b o x. 

2 3.  Pl ai ntiff M ar y W alt o n is r e gist er e d t o v ot e i n P hil a d el p hi a C o u nt y, P e n ns yl v a ni a, 

a n d h as b e e n r e gist er e d t o v ot e i n t h at c o u nt y f or t h e p ast si x y e ars.  D uri n g t h e N o v e m b er 2 0 2 0 
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G e n er al El e cti o n, Ms. W alt o n v ot e d  a bs e nt e e, a n d s h e pl a ns t o v ot e b y m ail i n t h e u p c o mi n g 

2 0 2 1 P e n ns yl v a ni a pri m ar y a n d j u di ci al el e cti o n o n M a y 1 8.  Ms. W alt o n v ot es b y m ail b e c a us e 

v oti n g b y m ail all o ws h er t o h a v e a m pl e ti m e t o m ar k t h e b all ot i n a t h o u g htf ul m a n n er, r at h er 

t h a n h a vi n g t o m a k e c h oi c es u n d er pr ess ur e o n a v oti n g m a c hi n e w h er e it is e as y t o miss a n a m e 

or misr e a d a q u esti o n.  M or e o v er, as a f or m er r e p ort er, Ms. W alt o n cl os el y f oll o ws n e ws r e p orts 

a n d o n g oi n g i n v esti g ati o ns r e g ar di n g p ot e nti al c a n di d at es a n d t h us i nt e n ds t o c ast h er b all ot, b y 

m ail, cl os e t o El e cti o n D a y. 

2 4.  Pl ai ntiff L a D o n n a H o p ki ns h as b e e n r e gist er e d t o v ot e i n  h er h o m et o w n of 

Al b u q u er q u e, N e w M e xi c o, f or t w e nt y- ni n e y e ars.  S h e h as b e e n r e gist er e d as b ot h a D e m o cr at 

a n d a n I n d e p e n d e nt.  Ms. H o p ki ns h as a d a u g ht er a n d a s e c o n d r esi d e n c e i n St. L o uis, Miss o uri, 

w h er e s h e s p e n ds si g nifi c a nt ti m e.  S h e a nti ci p at es  b ei n g i n St. L o uis at t h e ti m e t h at a s p e ci al 

el e cti o n t o r e pl a c e R e pr es e nt ati v e D e b H a al a n d w o ul d t a k e pl a c e a n d s o i nt e n ds t o v ot e b y m ail.  

S h e h as als o a v oi d e d i n- p ers o n v oti n g d uri n g t h e C O VI D- 1 9 p a n d e mi c d u e t o h e alt h c o n c er ns.  

Ms. H o p ki ns v ot es l at e i n t h e el e cti o n c y cl e, as  s h e w a nts t o g at h er as m u c h i nf or m ati o n as 

p ossi bl e a b o ut t h e c a n di d at es o n t h e b all ot b ef or e s h e c asts h er v ot e.  S h e a nti ci p at es w aiti n g t o 

c ast h er v ot e i n t h e u p c o mi n g 2 0 2 1 s p e ci al el e cti o n, as w ell. 

Case 1:20-cv-02405-EGS   Document 170-2   Filed 03/05/21   Page 10 of 79



 

1 0 
 

B A C K G R O U N D 

I.  T h e O n g oi n g T h r e at of t h e C O VI D- 1 9 P a n d e mi c M a k es V oti n g b y M ail As C riti c al 
As E v e r i n t h e 2 0 2 1 El e cti o ns. 

A.  T h e C O VI D- 1 9 P a n d e mi c C o nti n u es t o E n d a n g e r I n- P e rs o n V ot e rs. 

2 5.  O n M ar c h 1 1, 2 0 2 0, t h e W orl d H e alt h Or g a ni z ati o n ( “ W H O ”) d e cl ar e d a gl o b al 

p a n d e mi c r es ulti n g fr o m t h e s pr e a d of C O VI D- 1 9. 3   J ust u n d er a y e ar l at er, t h e U nit e d St at es h as 

r e c or d e d t h e hi g h est n u m b er of c o nfir m e d C O VI D- 1 9 c as es i n t h e w orl d, wit h o v er 2 8 milli o n 

i nf e cti o ns a n d 5 1 3, 0 7 1 d e at hs r e p ort e d as of M ar c h 4, 2 0 2 1.4  

2 6.  I n P e n ns yl v a ni a, N e w M e xi c o, a n d T e x as i n p arti c ul ar, t h e sit u ati o n r e m ai ns dir e.  

P e n ns yl v a ni a h as r e p ort e d 9 4 3, 4 4 8 C O VI D- 1 9 c as es a n d 2 4, 2 1 4 d e at hs, wit h a n a v er a g e of 

2, 5 4 1 c as es p er d a y o v er t h e l ast w e e k. 5   N e w M e xi c o, f or its p art, h as s e e n 1 8 5, 8 9 8 C O VI D- 1 9 

c as es a n d 3, 7 5 5 d e at hs, wit h a n a v er a g e of 3 0 2 c as es p er d a y o v er t h e p ast w e e k. 6   A n d T e x as 

h as s e e n m or e t h a n 2. 6 milli o n c as es of C O VI D- 1 9 a n d 4 4, 6 2 7 d e at hs. 7   O v er t h e l ast w e e k, t h e 

st at e r e p ort e d a n a v er a g e of 7, 2 5 3 c as es p er d a y. 8    

                                                 

3  Ti m eli n e: W H O’s C O VI D- 1 9 R es p o ns e , W orl d H e alt h Or g. ( “ W H O ”), 
htt ps:// w w w. w h o.i nt/ e m er g e n ci es/ dis e as es/ n o v el- c or o n a vir us- 2 0 1 9/i nt er a cti v e-ti m eli n e (l ast 
visit e d M ar. 4, 2 0 2 1). 

4  W H O C or o n a vir us Dis e as e ( C O VI D- 1 9) D as h b o ar d , W H O, htt ps:// co vi d 1 9. w h o.i nt/ (l ast 
visit e d M ar. 4, 2 0 2 1). 

5  P e n ns yl v a ni a C or o n a vir us M a p a n d C as e C o u nt , N. Y. Ti m e s ( M ar. 4, 2 0 2 1, 8: 0 4 A. M. E T), 
htt ps:// w w w. n yti m es. c o m/i nt er a cti v e/ 2 0 2 0/ us/ p e n ns yl v a ni a- c or o n a vir us- c as es. ht ml. 

6  N e w M e xi c o C or o n a vir us M a p a n d C as e C o u nt , N. Y. Ti m es ( M ar. 4, 2 0 2 1, 8: 0 4 A. M. E T), 
htt ps:// w w w. n yti m es. c o m/i nt er a cti v e/ 2 0 2 0/ us / n e w- m e xi c o- c or o n a vir us- c as es. ht ml. 

7  T e x as C or o n a vir us M a p a n d C as e C o u nt , N. Y. Ti m es ( F e b. 1 7, 2 0 2 1, 7: 5 2 A. M. E T), 
htt ps:// w w w. n yti m es. c o m/i nt er a cti v e/ 2 0 2 0/ us/t e x as- c or o n a vir us- c as es. ht ml. 

8  I d. 

Case 1:20-cv-02405-EGS   Document 170-2   Filed 03/05/21   Page 11 of 79



 

1 1 
 

2 7.  T h e e n d is n ot i m mi n e nt.  I n r e c e nt w e e k s, n e w v ari a nts of t h e C O VI D- 1 9 vir us 

h a v e e m er g e d a n d h a v e b e e n i d e n tifi e d t hr o u g h o ut t h e U nit e d St at es.9   T e x as h as alr e a d y 

r e p ort e d its first c as e of a v ari a nt ori gi n ati n g i n S o ut h Afri c a, an d all t hr e e st at es h a v e r e p ort e d 

c as es i n v ol vi n g a U. K. v ari a nt. 1 0  

2 8.  T h es e v ari a nts s pr e a d m or e e asil y a n d q ui c kl y a n d t h us m a y c a us e f urt h er 

i n cr e as es i n t h e n u m b er of C O VI D- 1 9 c as es.1 1   I n d e e d, e x p erts pr e di ct t h at t h es e v ari a nts c o ul d 

c a us e a f o urt h s ur g e of t h e vir us i n t h e U nit e d St at es i n t h e w e e ks t o c o m e. 1 2  

2 9.  T h es e v ari a nts als o c all c urr e nt u n d ers t a n di n gs of C O VI D- 1 9 i m m u nit y i nt o 

q u esti o n, as r e p orts e m er g e of i n di vi d u als w h o h a v e alr e a d y b e e n  i nf e ct e d wit h a n d r e c o v er e d 

fr o m t h e ori gi n al str ai n of C O VI D- 1 9 b ein g r e-i nf e ct e d wit h t h e S o ut h Afri c a v ari a nt. 1 3  

                                                 

9  A b o ut V ari a nts of t h e Vir us T h at C a us es C O VI D- 1 9 , Ctrs. f or Dis e as e C o ntr ol & Pr e v e nti o n 
( “ C D C ”), htt ps:// w w w. c d c. g o v/ c or o n a vir us/ 2 0 1 9-n c o v/tr a ns missi o n/ v ari a nt. ht ml (l ast u p d at e d 
F e b. 1 2, 2 0 2 1). 

1 0  U S C O VI D- 1 9 C as es C a us e d b y V ari a nts , C D C, htt ps:// w w w. c d c. g o v/ c or o n a vir us/ 2 0 1 9-
n c o v/tr a ns missi o n/ v ari a nt- c as es. ht ml (l ast u p d at e d M ar. 2, 2 0 2 1); s e e als o A b o ut V ari a nts of t h e 
Vir us t h at C a us es C O VI D- 1 9 , C D C ( F e b. 1 2, 2 0 2 1), htt ps://w w w. c d c. g o v/ c or o n a vir us/ 2 0 1 9-
n c o v/tr a ns missi o n/ v ari a nt. ht ml (i d e ntif yi n g v ari a nt B. 1. 1. 7 as t h e v a ri a nt first d et e ct e d i n t h e 
U. K. a n d B. 1. 3 5 1 as t h e v ari a nt fi rst d et e ct e d i n S o ut h Afri c a). 

1 1  I d. 

1 2  K ar e n W ei ntr a u b, ‘It’s Li k e W e’r e Tr yi n g O ur B est t o H el p t h e Vir us’: A F o urt h W a v e Is 
L o o mi n g if U S F ails t o C o nt ai n C O VI D- 1 9 V ari a nts, E x p erts S a y , U S A T o d a y ( F e b. 1 6, 2 0 2 1), 
htt ps:// w w w. us at o d a y. c o m/st or y/ n e ws/ h e alt h/ 2 0 2 1/ 0 2/ 1 6/ c o vi d- 1 9- us-f o urt h- w a v e- v ari a nts-
c or o n a vir us/ 4 4 6 0 9 5 8 0 0 1/. 

1 3  Gr a c e H a u c k & J o h n B a c o n, Dr. A nt h o n y F a u ci S e es ‘ S o b eri n g’ D at a o n S o ut h Afri c a 
V ari a nt; U S D ail y C as es B el o w 1 0 0 K, B ut D a n g er L ur ks: L at est C O VI D- 1 9 U p d at es , U S A 
T o d a y ( F e b. 1 4, 2 0 2 1), htt ps:// w w w. us at o d a y. c o m/s t or y/ n e ws/ h e alt h/ 2 0 2 1/ 0 2/ 1 4/ c o vi d- n e ws-
v al e nti n es- d a y- m ess a g e- h o p e- m ar di- gr as- c el e br ati o ns/ 4 4 7 5 9 5 1 0 0 1/. 
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3 0.  M e a n w hil e, T e x as G o v er n or Gr e g A b b ott h as d e cl ar e d t h e st at e “ o p e n ” f or 

b usi n ess, lifti n g t h e m as k m a n d at e a n d all o wi n g all b usi n ess es t o o p er at e at 1 0 0 % c a p a cit y. 1 4   

P u bli c h e alt h e x p erts h a v e r e a ct e d wit h al ar m, w a r ni n g t h at e asi n g r estri cti o ns n o w c o ul d l e a d t o 

a n ot h er s pi k e i n i nf e cti o n a n d d e at h r at es, es p e ci all y gi v e n t h e e m er g e n c e of t h es e v ari a nts. 1 5  

3 1.  W hil e p e o pl e of all a g es h a v e c o ntr a ct e d a n d di e d fr o m C O VI D- 1 9, t h e vir us 

c o nti n u es t o p os e a d diti o n al a n d a c ut e t hr e ats f or i n di vi d u als wit h pr e e xisti n g m e di c al 

c o n diti o ns —s u c h as ki d n e y dis e as e, h e art dis e as e, ast h m a, h y p ert e nsi o n, a n d di a b et es.  T h es e 

i n di vi d u als f a c e i n cr e as e d ris ks of s eri o us c o m pli c ati o ns fr o m C O VI D- 1 9, r e g ar dl ess of a g e. 1 6    

3 2.  T h e C e nt ers f or Dis e as e C o ntr ol a n d Pr e v e nti o n ( “ C D C ”) h as als o r e c o g ni z e d t h at 

“[l] o n g-st a n di n g s yst e mi c h e alt h a n d s o ci al i n e q uiti es h a v e p ut m a n y p e o pl e fr o m r a ci al a n d 

et h ni c mi n orit y gr o u ps at i n cr e as e d ris k of g etti n g si c k a n d d yi n g fr o m C O VI D- 1 9. ” 1 7   T h e r at e 

of h os pit ali z ati o n f or C O VI D- 1 9 c as es i n t h e U nit e d St at es is 2. 9 ti m es hi g h er a m o n g Bl a c k 

p ers o ns t h a n w hit e p ers o ns, 3. 2 ti m es hi g h er a m o n g His p a ni c or L ati n x p ers o ns, a n d 3. 7 ti m es 

                                                 

1 4  Pr ess R el e as e, G o v er n or A b b ott Lifts M as k M a n d at e, O p e ns T e x as 1 0 0 P er c e nt , Offi c e of t h e 
T e x. G o v er n or ( M ar. 2, 2 0 2 1), htt ps:// g o v.t e x as. g o v/ n e ws/ p ost/ g o v er n or- a b b ott-lifts- m a s k-
m a n d at e- o p e ns-t e x as- 1 0 0- p er c e nt. 

1 5  K ati e S h e p h er d, As T e x as a n d Mississi p pi M o v e t o O p e n ‘ 1 0 0 %’ a n d Lift m as k M a n d at es, 
H e alt h Offi ci als W ar n: ‘It’s Still T o o E arl y’ , W as h. P ost ( M ar. 3, 2 0 2 1, 5: 2 2 A. M. E T), 
htt ps:// w w w. w as hi n gt o n p ost. c o m/ n ati o n/ 2 0 2 1/ 0 3/ 0 3/ t e x as- mississi p pi- m as k- m a n d at e- b a c kl as h/. 

1 6  P e o pl e Wit h C ert ai n M e di c al C o n diti o ns , C D C, htt ps:// w w w. c d c. g o v/ c or o n a vir us/ 2 0 1 9-
n c o v/ n e e d- e xtr a- pr e c a uti o ns / gr o u ps- at- hi g h er-ris k. ht ml (l ast u p d at e d F e b. 2 2, 2 0 2 1). 

1 7  H e alt h E q uit y C o nsi d er ati o ns a n d R a ci al a n d Et h ni c Mi n orit y Gr o u ps , C D C, 
htt ps:// w w w. c d c. g o v/ c or o n a vir us/ 2 0 1 9- n c o v/ c o m m u nit y/ 
h e alt h- e q uit y/r a c e- et h ni cit y. ht ml ? C D C _ A A _r ef V al = htt ps % 3 A % 2 F % 2 F w w w. c d c. g o v % 
2 F c or o n a vir us % 2 F 2 0 1 9- n c o v % 2 F n e e d- e xtr a- pr e c a u ti o ns % 2 Fr a ci al- et h ni c- mi n oriti es. ht ml (l ast 
u p d at e d F e b. 2 4, 2 0 2 1). 
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hi g h er a m o n g A m eri c a n I n di a n or Al as k a N ati v e p ers o ns. 1 8   Li k e wis e, t h e r at e of d e at h fr o m 

C O VI D- 1 9 is 1. 9 ti m es hi g h er a m o n g Bl a c k p ers o n s, 2. 3 ti m es hi g h er a m o n g His p a ni c or L ati n x 

p ers o ns, a n d 2. 4 ti m es hi g h er a m o n g A m eri c a n I n di a n  or Al as k a N ati v e p ers o ns t h a n it is a m o n g 

w hit e p ers o ns. 1 9   I n N e w M e xi c o, t h e dis p ariti es ar e p arti c ul arl y st ar k:  t he C O VI D- 1 9 m ort alit y 

r at e f or A m eri c a n I n di a n or Al ask a N ati v e p ers o ns i n t h e st at e is a b o ut t e n ti m es as hi g h as it is 

f or w hit e p ers o ns.2 0  

3 3.  Alt h o u g h t h e F o o d a n d Dr u g A d mi nistr a ti o n h as iss u e d E m er g e n c y Us e 

A ut h ori z ati o ns f or t hr e e C O VI D- 1 9 v a c ci n es, 2 1  wi d es pr e a d v a c ci n ati o n is still m o nt hs a w a y.  

P e n ns yl v a ni a h as a d mi nist er e d o n e d os e of t h e v a c ci n e t o j ust 1 6 % of  its p o p ul ati o n, a n d b ot h 

d os es t o j ust 7. 4 %. 2 2   M e a n w hil e, 3 0 % of t h e d os es all o c at e d t o t h e st at e s o f ar h a v e g o n e 

u n us e d.  2 3   I n N e w M e xi c o, 2 3 % of t h e p o p ul ati o n h as r e c ei v e d o n e d os e of t h e v a c ci n e, b ut 

                                                 

1 8  C O VI D- 1 9 H os pit aliz ati o n a n d D e at h b y R a c e/ Et h ni cit y , C D C, 
htt ps:// w w w. c d c. g o v/ c or o n a vir us/ 2 0 1 9- n c o v/ c o vi d- d at a/i n v esti g ati o ns- dis c o v er y/ h os pit ali z ati o n-
d e at h- b y-r a c e- et h ni cit y. ht ml (l ast u p d at e d F e b. 1 8, 2 0 2 1). 

1 9  I d. 

2 0  R a n d all A k e e & S ar a h R e b er, A m eri c a n I n di a ns a n d Al as k a N a ti v es Ar e D yi n g of C O VI D- 1 9 
at S h o c ki n g R at es , Br o o ki n gs I nst. ( F e b. 1 8, 2 0 2 1), 
htt ps:// w w w. br o o ki n gs. e d u/r es e ar c h / a m eri c a n-i n di a ns- a n d- al as k a-n ati v es- ar e- d yi n g- of- c o vi d- 1 9-
at-s h o c ki n g-r at es/. 

2 1  S e e  L ett er of A ut h ori z ati o n fr o m D e nis e Hi nt o n, C hi ef S ci e ntist, U. S. F o o d & Dr u g A d mi n., t o 
Elis a H ar ki ns, Pfi z er, I n c. (r eiss u e d F e b. 2 5, 2 0 2 1), 
htt ps:// w w w.f d a. g o v/ m e di a/ 1 4 4 4 1 2/ d o w nl o a d; L ett er of A ut h ori z ati o n fr o m D e nis e Hi nt o n, 
C hi ef S ci e ntist, U. S. F o o d & Dr u g A d mi n., t o C arl ot a Vi n als, M o d er n a T X, I n c. ( F e b. 2 5, 2 0 2 1), 
htt ps:// w w w.f d a. g o v/ m e di a/ 1 4 4 6 3 6/ d o w nl o a d; L ett er of A ut h ori z ati o n fr o m D e nis e Hi nt o n, 
C hi ef S ci e ntist, U. S. F o o d & Dr u g A d mi n., t o R u t a W al a w al k ar, J a nss e n Bi ot e c h, I n c. ( F e b. 2 7, 
2 0 2 1) htt ps:// w w w.f d a. g o v/ m e di a/ 1 4 6 3 0 3/ d o w nl o a d. 

2 2  S e e H o w t h e V a c ci n e R oll o ut Is G oi n g i n Y o ur St at e , N. Y. Ti m es, 
htt ps:// w w w. n yti m es. c o m/i nt er a cti v e/ 2 0 2 0/ us/ c o vi d- 1 9- v a c ci n e- d os es . ht ml (l ast u p d at e d M ar. 4, 
2 0 2 1). 

2 3  I d. 
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o nl y 1 3 % h as r e c ei v e d b ot h, wit h 1 4 % of t h e st at e’s d os es y et u n us e d. 2 4   A n d i n T e x as, o nl y 

1 4 % of t h e p o p ul ati o n h as r e c ei v e d o n e d os e of  t h e v a c ci n e a n d o nl y 7. 5 % h as r e c ei v e d b ot h. 2 5   

M e a n w hil e, 2 8 % of t h e st at e’s all o c at e d d os es ar e y et u n us e d. 2 6  

3 4.  F urt h er m or e, n e w vir us v ari a nts a n d p ot e nti al v a c ci n e pr o d u cti o n pr o bl e ms c o ul d 

f urt h er sl o w v a c ci n ati o n pr o gr ess.2 7   E v e n u n d er t h e b est- c ase s c e n ari os, wi d es pr e a d 

a d mi nistr ati o n of C O VI D- 1 9 v a c ci n es will n ot b e  c o m pl et e d u ntil w ell i nt o 2 0 2 1 — aft er s e v er al 

of t h e u p c o mi n g el e cti o ns. 2 8   E x p erts a c k n o wl e d g e t h at e v e n aft er wi d es pr e a d v a c ci n ati o n, lif e 

will n ot i m m e di at el y r et ur n t o n or m al.  Dr. F a u ci w ar ns t h at A m eri c a n s s h o ul d still li mit hi g h-

ris k a cti viti es, i ncl u di n g p u bli c o uti n gs i n v ol vi n g l ar g e n u m b ers of p e o pl e. 2 9  

3 5.  T h us, as t h e U nit e d St at es c o nti n u es its w or k t o c o ntr ol t h e p a n d e mi c, t h e p u bli c 

m ust r el y o n n o w-f a mili ar t e c h ni q u es t o d e cr e as e tr a ns missi o n of C O VI D- 1 9, i n cl u di n g 

pr a cti ci n g s o ci al dist a n ci n g b y a v oi di n g cl os e, i n- p ers o n c o nt a cts;  a v oi di n g l ar g e g at h eri n gs; 

w e ari n g o n e or m or e m a s ks i n p u bli c; a n d pr a cti ci n g fr e q u e nt a n d t h or o u g h h a n d w as hi n g.  

                                                 

2 4  I d. 

2 5  I d. 

2 6  I d. 

2 7  N o a h W eil a n d et al., Wit h V a c ci n e D el a y, Bi d e n W ar ns of U n c ert ai n E n d t o P a n d e mi c , N. Y. 
Ti m es ( F e b. 1 9, 2 0 2 1), htt ps:// w w w. n yti m es. c o m/ 2 0 2 1/ 0 2/ 1 9/ us/ p oliti cs/ c or o n a vir us-
v a c ci n e. ht ml. 

2 8  C hristi n a M a x o uris et al., Dr. F a u ci S hifts t h e Ti m eli n e o n W h e n  t h e G e n er al P u bli c Will B e 
A bl e t o G et a V a c ci n e , C N N H e alt h ( F e b. 1 7, 2 0 2 1), htt ps:// w w w. c n n. c o m/ 2 0 2 1/ 0 2/ 1 6/ h e alt h/ us-
c or o n a vir us-t u es d a y/i n d e x. ht ml.  

2 9  Q u e nti n F ottr ell, C O VI D- 1 9 F at aliti es Hit 5 0 0 K i n t h e U . S. W h e n Will Lif e R et ur n t o N or m al ? 
Dr. F a u ci C a uti o ns, ‘It R e all y D e p e n ds o n W h at Y o u M e a n b y N or m alit y’ , M ar k et W at c h ( F e b. 
2 3, 2 0 2 1), htt ps:// w w w. m ar k et w at c h. c o m/st or y/ will- w e-still- b e- w e ari n g- m as ks-i n- 2 0 2 2- w h e n-
will-lif e-r et ur n-t o- n or m al- dr-f a u ci- c a uti o ns-it-r e all y- d e p e n ds- o n- w h at- y o u- m e a n- b y- n or m alit y-
2 0 2 1- 0 2- 2 2. 
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I n d e e d, i n t h e f a c e of e m er gi n g v ari a nts, e x p erts ar e c alli n g o n A m eri c a ns t o d o u bl e d o w n o n 

t h es e pr e c a uti o ns.3 0  

B.  D e m a n d f o r M ail-I n V oti n g H as S k y r o c k et e d.  

3 6.  D uri n g t his o n g oi n g h e alt h crisis, i n- p ers o n v oti n g pr es e nts a n i n cr e as e d ris k of 

i nf e cti o n t o all v ot ers a n d a n i nt ol er a bl e ris k of i nf e cti o n f or v ot ers w h o ar e p arti c ul arl y 

v ul n er a bl e t o t h e ill n ess.  T h e C D C, f or e x a m pl e, h as w ar n e d of t h e si g nifi c a nt p ossi bilit y of 

p ers o n-t o- p ers o n C O VI D- 1 9 tr a ns missi o n at p olli n g sit es a n d c o nti n u es t o e n c o ur a g e t h e us e of 

“ v oti n g m et h o ds t h at mi ni mi z e dir e ct c o nt a ct a n d r e d u c e cr o w d si z e at p olli n g l o c ati o ns, ” s u c h 

as m ail-i n v oti n g. 3 1  

3 7.  M ail-i n v oti n g r e m ai ns t h e s af est o pti o n f o r all v ot ers.  F or el d erl y v ot ers, v ot ers 

wit h pr e- e xisti n g m e di c al c o n diti o ns, a n d v ot ers fr o m r a ci al a n d et h ni c mi n orit y gr o u ps, t h e 

a bilit y t o c ast a b all ot b y m ail is ess e nti al.  A n d e v e n i n or di n ar y y e ars, c asti n g a m ail-i n b all ot 

m a y b e t h e o nl y r e alisti c m e a ns of  v oti n g f or v ot ers wit h dis a biliti es or t h os e w h o ar e u n a bl e t o 

g et t o t h e p olls.   

3 8.  T h us, as a r es ult of t h e p a n d e mi c a n d its  r estri cti o ns o n i n- p ers o n v oti n g, t h e 

d e m a n d f or m ail-i n v oti n g — w hi c h h as e xist e d i n t h e U nit e d St at es f or d e c a d es — h as 

s k yr o c k et e d.  A c c or di n g t o p olls c o n d u ct e d b y t h e P e w R es e ar c h C e nt er, 4 6 % of 2 0 2 0 G e n er al 

El e cti o n v ot ers v ot e d b y m ail-i n b all ot. 3 2   T his s h att er e d pr e vi o us r e c or ds, a m o u nti n g t o o v er 6 5 

                                                 

3 0  W ei ntr a u b, s u pr a n ot e 1 2. 

3 1  S e e  P olli n g L o c ati o ns a n d V ot ers , C D C, htt ps:// w w w. c d c. g o v/ c or o n a vir us/ 2 0 1 9-
n c o v/ c o m m u nit y/ el e cti o n- p olli n g-l o c a ti o ns. ht ml (l ast u p d at e d J a n. 4, 2 0 2 1). 

3 2  S h ar p Di visi o ns o n V ot e C o u nts, as Bi d e n G ets  Hi g h M ar ks f or His P ost- El e cti o n C o n d u ct: 
3. T h e V oti n g E x p eri e n c e i n 2 0 2 0 , P e w Rs c h. Ctr. ( N o v. 2 0, 2 0 2 0), 
htt ps:// w w w. p e wr es e ar c h. or g/ p oliti cs/ 2 0 2 0/ 1 1/ 2 0/t h e- v oti n g- e x p eri e n c e-i n- 2 0 2 0/. 
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milli o n A m eri c a ns v oti n g b y m ail. 3 3   As a r es ult, U S P S w as c all e d u p o n t o d eli v er 5 4 3 milli o n 

pi e c es of El e cti o n M ail, r e pr es e nti n g a 9 6 % i n cr e as e o v er t h e a m o u nt of El e cti o n M ail it 

d eli v er e d i n 2 0 1 6. 3 4   T his i n cl u d e d at l e ast 1 3 5 milli o n b all ots i n t h e c o urs e of t h e G e n er al 

El e cti o n. 3 5  

3 9.  Milli o ns of v ot ers i n P e n ns yl v a ni a, N e w M e xi c o, a n d T e x as w er e a m o n g t h os e 

w h o c ast a m ail-i n b all ot t his f all.  I n P e n ns yl v a ni a, 2, 6 4 0, 4 0 5 v ot ers v ot e d b y m ail, a 1, 1 6 1 % 

i n cr e as e fr o m 2 0 1 6.3 6   I n N e w M e xi c o, a p pr o xi m at el y 3 2 2, 2 5 9 v ot ers c ast m ail-i n b all ots. 3 7   

E v e n i n T e x as, w hi c h r e q uir es v ot ers t o pr o vi d e a n e x c us e t o r e c e i v e a m ail-i n b all ot, 

a p pr o xi m at el y 2, 6 9 2, 3 1 7 v ot ers r et ur n e d o n e. 3 8  

4 0.  Wit h t h e p u bli c h e alt h a n d s af et y n e e d f o r v oti n g b y m ail as cl e ar as e v er, t h er e is 

e v er y r e as o n t o e x p e ct t h at t h e d e m a n d f or m a il-i n v oti n g i n t h e 2 0 2 1 Ele cti o ns will r e m ai n at 

hist ori c h ei g hts. 

                                                 

3 3  S e e  L a z ar o G a mi o et al., R e c or d- S etti n g T ur n o ut: Tr a c ki n g E arl y V oti n g i n t h e 2 0 2 0 El e cti o n , 
N. Y.  Ti m es  ( N o v. 1 2, 2 0 2 0), htt ps:// n yti. ms/ 2 L L L 1 v 7. 

3 4  2 0 2 0 P ost- El e cti o n A n al ysis: D eli v eri n g t h e N a ti o n’s El e cti o n M ail i n a n E xtr a or di n ar y Y e ar, 
U S P S 1 8 ( D e c. 2 8, 2 0 2 0), htt ps:// a b o ut. us ps. c o m/ n e wsr o o m/ n ati o n al-
r el e as es/ 2 0 2 0/ U S P S _ P ostEl e cti o n A n al ysis _ 1 2 _ 2 8 _ 2 0. p df. 

3 5  I d. at 1 8 – 1 9. 

3 6  P e n ns yl v a ni a El e cti o n R es ults 2 0 2 0 , N B C N e ws (J a n. 2 8, 2 0 2 1), 
htt ps:// w w w. n b c n e ws. c o m/ p oliti cs/ 2 0 2 0- el e cti o ns/ p e n ns yl v a ni a-r es ults. 

3 7  N e w M e xi c o El e cti o n R es ults 2 0 2 0 , N B C N e ws (J a n. 2 7, 2 0 2 1), 
htt ps:// w w w. n b c n e ws. c o m/ p oliti cs/ 2 0 2 0- el e cti o ns/ n e w - m e xi c o-r es ults.  F ort y-t w o p er c e nt of t h e 
t ot al m ail-i n a n d e arl y i n- p ers o n b all ots w er e m ail-i n b all ots, or a p pr o xi m at el y 3 2 2, 2 5 9 b all ots.  
S e e i d.   

3 8  T e x as El e cti o n R es ults 2 0 2 0 , N B C N e ws (J a n. 2 7, 2 0 2 1), 
htt ps:// w w w. n b c n e ws. c o m/ p oliti cs/ 2 0 2 0- el e cti o ns/t e x a s-r es ults.  T w e nt y- ei g ht p er c e nt of t h e 
t ot al m ail-i n a n d e arl y i n- p ers o n b all ots r et ur n e d w er e m ail-i n b all ots, or a p pr o xi m at el y 
2, 6 9 2, 3 1 7.  S e e i d. 
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C.  V ot e rs i n t h e U p c o mi n g 2 0 2 1 El e cti o ns Will O n c e A g ai n D e p e n d o n M ail-I n 
V oti n g.  

4 1.  A mi dst t h e o n g oi n g p a n d e mi c a n d a s ur g e i n m ail-i n v oti n g, cr u ci al pri m ar y a n d 

s p e ci al el e cti o ns i n P e n ns yl v a n i a, N e w M e xi c o, a n d T e x as l o o m. 

1.  P e n ns yl v a ni a  

4 2.  I n 2 0 2 1, P e n ns yl v a ni a will h ol d st at e wi d e pri m ar y a n d g e n er al el e cti o ns t o fill 

C hi ef J usti c e T h o m as S a yl or’s s e at o n t h e P e n ns yl v a ni a S u pr e m e C o urt, J u d g e S us a n G a nt m a n’s 

s e at o n t h e S u p eri or C o urt, a n d t w o o p e ni n gs o n t h e C o m m o n w e alt h C o urt, as w ell as g e n er al 

r et e nti o n el e cti o ns f or t w o m or e S u p eri or C o urt a n d t w o m or e C o m m o n w e alt h C o urt s e ats. 3 9   

T h e pri m ar y el e cti o ns will t a k e pl a c e o n T u es d a y, M a y 1 8, 2 0 2 1, a n d t h e g e n er al el e cti o n is 

s c h e d ul e d f or T u es d a y, N o v e m b er 2, 2 0 2 1. 4 0  

4 3.  P e n ns yl v a ni a will als o h ol d s p e ci al el e cti o ns c oi n ci di n g wit h t h e M a y 1 8 pri m ar y 

el e cti o ns t o fill v a c a nt s e ats i n t h e G e n er al Ass e m bl y pr e vi o usl y h el d b y C o m m o n w e alt h S e n at or 

                                                 

3 9  St e p h e n C ar us o, Wit h O n e S u pr e m e C o urt S e at U p f or Gr a bs, P a.’s 2 0 2 1 J u di ci al El e cti o ns 
St art t o T a k e S h a p e , P a. C a pit al- St ar ( F e b. 1 2, 2 0 2 1), htt ps:// w w w. p e n n c a pit al-
st ar. c o m/ g o v er n m e nt- p oliti cs/ wit h- o n e-s u pr e m e- c o urt-s e at- u p-f or- gr a bs- p a-s- 2 0 2 1-j u di ci al-
el e cti o ns-st art-t o-t a k e-s h a p e/. 

4 0  U p c o mi n g El e cti o ns , V ot es P A, htt ps:// w w w. v ot es p a. c o m/ A b o ut- El e cti o ns/ P a g es/ U p c o mi n g-
El e cti o ns. as p x (l ast visit e d M ar. 4, 2 0 2 1).  
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J o h n Bl a k e ( Distri ct 2 2), 4 1  t h e l at e C o m m o n w e alt h S e n at or D a vi d Ar n ol d ( Distri ct 4 8),4 2  a n d t h e 

l at e C o m m o n w e alt h R e pr es e nt ati v e Mi k e R e es e ( Distri ct 5 9).4 3    

4 4.  A p pr o xi m at el y 1 7 2, 8 4 2 v ot ers ar e c urr e ntl y r e gi st er e d t o v ot e i n Distri ct 2 2 a n d 

1 7 4, 8 1 7 i n Distri ct 4 8. 4 4   A p pr o xi m at el y 4 3, 5 6 2 v ot ers ar e c urre ntl y r e gist er e d i n Distri ct 5 9. 4 5   

P e n ns yl v a ni a all o ws n o- e x c us e a bs e nt e e v oti n g, 2 5 P a. St at. § § 2 6 0 2( w), 3 1 4 6. 1, 3 1 5 0. 1 1, a n d a 

si g nifi c a nt pr o p orti o n of its v ot ers will li k el y o pt t o v ot e b y m ail i n 2 0 2 1.  I n t h e 2 0 2 0 G e n er al 

El e cti o n, a p pr o xi m at el y 3 8 % of P e n ns yl v a ni a v ot ers c ast a m ail-i n b all ot. 4 6  

4 5.  T o b e c o u nt e d, all ci vili a n m ail-i n b all ots m ust b e r e c ei v e d b y t h e c o u nt y B o ar d 

of El e cti o ns n o l at er t h a n  8 p. m. o n El e cti o n D a y (i. e., M a y 1 8, 2 0 2 1, f or b all ots  i n t h e pri m ar y 

a n d s p e ci al el e cti o ns, a n d N o v e m b er 2, 2 0 2 1, f or b all ots i n t h e g e n er al el e cti o n).  I d. 

§ § 3 1 4 6. 6( a), 3 1 5 0. 1 6( a).  B all ots p ost m ar k e d b y El e ct i o n D a y b ut n ot y et r e c ei v e d b y el e cti o n 

                                                 

4 1  B or ys Kr a w c z e ni u k, Pr o c ess f or R e pl a ci n g S e n. J o h n Bl a k e U nf ol di n g , Citi z e ns’ V oi c e ( M ar. 
1, 2 0 2 1), htt ps:// w w w. citi z e ns v oi c e. c o m/ n e ws/ pr o c ess-f or-r e pl a ci n g-s e n-j o h n- bl a k e-
u nf ol di n g/ arti cl e _ 1 5 5 0 7 2 3 e- a 3 8 4- 5 d 7 3- 9 0 3 a- 6 d a b e 4 5 c 5 6 9 6. ht ml. 

4 2  J a n M ur p h y, S p e ci al El e cti o n D at e S et t o Fill S e at L eft V a c a nt b y S e n. D a v e Ar n ol d’s D e at h , 
P a. Li v e (J a n. 2 5, 2 0 2 1), htt ps:// w w w. p e n nli v e. c o m/ n e ws/ 2 0 2 1/ 0 1/s p e ci al- el e cti o n- d at e-s et-t o-
fill-s e at-l eft- v a c a nt- b y-s e n- d a v e- ar n ol ds- d e at h. ht ml. 

4 3  Pr ess R el e as e, S p e a k er A n n o u n c es S p e ci al El e cti o n f or t h e 5 9t h Distri ct , 5 9t h L e gis. Dist. 
(J a n. 1 2, 2 0 2 1), htt p:// w w w.r e pr e es e. c o m/ N e ws/ 1 8 9 2 4/ L at est- N e ws/ S p e a k er- A n n o u n c es-
S p e ci al- El e cti o n-f or- t h e- 5 9t h- Distri ct-. 

4 4  V ot er R e gistr ati o n St atis ti cs b y S e n at e Distri ct, P a. D e p’t of St at e, 
htt ps:// w w w. d os. p a. g o v/ V oti n g El e cti o ns/ Ot h er S er vi c es E v e nts/ V oti n g El e ct i o n St atisti cs/ D o c u m e
nts/ c urr e nt % 2 0 V ot er R e g St ats B y S e n at ori al Distri cts. xls x (l ast visit e d M ar. 4, 2 0 2 1). 

4 5  V ot er R e gistr ati o n St atisti cs b y H o us e Distri ct , P a. D e p’t of St at e, 
htt ps:// w w w. d os. p a. g o v/ V oti n g El e cti o ns/ Ot h er S er vi c es E v e nts/ V oti n g El e ct i o n St atisti cs/ D o c u m e
nts/ c urr e nt % 2 0 V ot er R e g St ats B y L e gisl ati v e D istri cts. xls x (l ast visit e d M ar. 4, 2 0 2 1). 

4 6  S e e P e n ns yl v a ni a El e cti o n R es ults 2 0 2 0 , N B C N e ws (J a n. 2 8, 2 0 2 1), 
htt ps:// w w w. n b c n e ws. c o m/ p oliti cs/ 2 0 2 0- el e cti o ns / p e n ns yl v a ni a-r es ults.  T h er e w er e 6, 8 3 8, 1 8 6 
b all ots c ast i n t h e pr esi d e nti al el e cti o n.  S e e i d.   If a p pr o xi m at el y 2, 6 4 0, 4 0 5 of t h es e v ot e d b y 
m ail, t h at s u g g ests a p pr o xi m at el y 3 8. 6 % of v ot ers c ast m ail-i n b all ots.  S e e i d.  
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offi ci als will n ot b e c o u nt e d.  U nli k e i n t h e N o v e m b er 2 0 2 0 g e n er al el e cti o n, n o e xt e nsi o n 

c urr e ntl y a p pli es t o m a il-i n b all ots i n t h e 2 0 2 1 P e n ns yl v a ni a el e cti o ns.4 7   T h us, a n y d el a ys 

c a us e d b y U S P S’s L at e/ E xtr a Tri p p oli c y or b all ot pr o c essi n g pr a cti c es c o ul d r es ult i n a b all ot’s 

r ej e cti o n. 

2.  N e w M e xi c o 

4 6.  N e w M e xi c o will li k el y h ol d its o w n s p e ci al el e cti o n t o r e pl a c e U nit e d St at es 

R e pr es e nt ati v e D e b H a al a n d ( Distri ct 1), w h o Pr esi d e nt Bi d e n h as s el e ct e d t o s er v e as U. S. 

S e cr et ar y of t h e I nt eri or a n d w h o will r esi g n fr o m h er H o us e s e at if c o nfir m e d. 4 8   Wit hi n t e n 

d a ys of R e pr es e nt ati v e H a al a n d’s v a c a n c y, t h e g o v er n or m ust c all f or a s p e ci al  el e cti o n t h at its elf 

m ust b e s c h e d ul e d f or n o l ess t h a n 7 7 d a ys or m or e t h a n 9 1 d a ys aft er t h e v a c a n c y d at e.  N. M. 

St at. § 1- 1 5- 1 8. 1.  T h er e ar e a p pr o xi m at el y 4 3 7, 3 7 9 r e gist er e d v ot ers eli gi bl e t o v ot e i n t his 

Distri ct el e cti o n. 4 9   I n t h e N o v e m b er 2 0 2 0 el e cti o n, a p pro xi m at el y 3 5 % of N e w M e xi c o v ot ers 

c ast a m ail-i n b all ot. 5 0   

                                                 

4 7  M ail-i n a n d A bs e nt e e B all ot , V ot es P A, htt ps:// w w w. v ot es p a. co m/ V oti n g-i n- P A/ P a g es/ M ail-
a n d- A bs e nt e e- B all ot. as p x (l ast visit e d M ar. 4, 2 0 2 1) ( n oti n g t h e b all ot r et ur n d at e as M a y 1 8, 
2 0 2 1 f or t h e pri m ar y el e cti o n a n d st ati n g t h at “ p ost m ar ks ar e n ot e n o u g h ”). 

4 8  S e e N a n c y C or d es et al., Bi d e n T a ps D e b H a al a n d t o B e First N ati v e A m eri c a n I nt eri or 
S e cr et ar y , C B S N e ws ( D e c. 1 7, 2 0 2 0), htt ps:// w w w. c bs n e ws. c o m/ n e ws/ d e b- h a al a n d- bi d e n-
i nt eri or-s e cr et ar y- nati v e- a m eri c a n/. 

4 9  N e w M e xi c o V ot er R e gistr ati o n St at isti cs b y C o n gr essi o n al Distri ct, N. M. S e c’ y of St at e (J a n. 
2 9, 2 0 2 1), htt p://s os.st at e. n m. us/ v oti n g- a n d- el e cti o ns/ d at a- a n d- m a ps/ v ot er-r e gistr ati o n-
st atisti cs/ 2 0 2 0- v ot er-r e gistr ati o n-st atisti cs/. 

5 0  S e e N e w M e xi c o El e cti o n R es ults 2 0 2 0 , N B C N e ws (J a n. 2 7, 2 0 2 1), 
htt ps:// w w w. n b c n e ws. c o m/ p oliti cs/ 2 0 2 0- el e cti o ns/ n e w- m e xi c o-r es ults.  T h er e w er e 9 0 3, 5 0 8 
v ot ers w h o c ast a b all ot i n t h e pr esi d e nti al el e cti o n.  S e e i d.   If a p pr o xi m at el y 3 2 2, 2 5 9 of t h es e 
v ot ers c ast m ail i n b all ots, s e e s u pr a n ot e 3 7, t h at s u g g ests a p pr o xi m a t el y 3 5. 6 % of v ot ers c ast 
m ail-i n b all ots.  S e e i d. 
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4 7.  N e w M e xi c o als o all o ws n o- e x c us e a bs e nt e e v oti n g.  N. M. St at. § 1- 6- 3.  T o b e 

c o u nt e d, b all ots m ust b e r e c ei v e d b y 7 p. m. o n El e cti o n D a y.  I d. § § 1- 6- 1 0( c), 1- 1 2- 8. 2( A).  As 

i n P e n ns yl v a ni a, b all ots r e c ei v e d b y U S P S b y t his d at e, b ut n ot b y t h e c o u nt y cl er k’s offi c e, will 

n ot b e c o u nt e d.  E v e n t h e s h ort est of U S P S d el a ys c o ul d t h er ef or e l e a d t o a b all ot’s r ej e cti o n. 

3.  T e x as  

4 8.  Fi n all y, i n T e x as, a s p e ci al el e cti o n will b e h el d o n M a y 1, 2 0 2 1, t o fill a v a c a n c y 

i n t h e U nit e d St at es H o us e of R e pr es e nt ati v es l eft b y t h e l at e R e pr es e nt ati v e R o n Wri g ht 

( Distri ct 6).5 1   S e e  T e x. C o nst. art. XI, § 1 1 ( v a c a n ci es m ust b e fill e d wit hi n 1 2 0 d a ys aft er t h e 

v a c a n c y o c c urs); T e x. El e c. C o d e § 2 0 4. 0 2 1.  I n t h e N o v e m b er 2 0 2 0 el e cti o n, 3 3 9, 9 9 2 v ot ers 

c ast b all ots i n Distri ct 6. 5 2   A p pr o xi m at el y 2 4 % of T e x a ns c ast m ail-i n b all ots i n t h e 2 0 2 0 

G e n er al El e cti o n. 5 3    

4 9.  T e x as r e q uir es a n e x c us e f or a v ot er t o us e a m ail-i n b all ot.  I n p arti c ul ar, t o v ot e 

b y m ail, a v ot er m ust:  h a v e a si c k n ess or dis a bilit y t h at pr e v e nts t h e v ot er fr o m a p p e ari n g at t h e 

p olls o n El e cti o n D a y wit h o ut a li k eli h o o d of n e e di n g p ers o n al assi st a n c e or i nj uri n g t h e v ot er’s 

h e alt h; e x p e ct t o b e c o nfi n e d o n El e cti o n D a y d u e t o c hil d birt h; b e 6 5 or ol d er o n El e cti o n D a y; 

b e c o nfi n e d i n j ail a n d n ot ot h er wis e dis q u a lifi e d fr o m v oti n g; b e a p arti ci p a nt i n a 

                                                 

5 1  S e e  L ett er fr o m T e x. G o v. Gr e g A b b ott t o T ex. S e c’ y of St at e R ut h H u g hs ( F e b. 2 3, 2 0 2 1), 
htt ps:// g o v.t e x as. g o v/ u pl o a ds/f il es/ pr ess/ P R O C _ C D _ 0 6 _ Wri g ht _re pl a c e m e nt _ el e cti o n _I M A G E _
0 2- 2 3- 2 0 2 1. p df; P atri c k S vit e k, G o v. Gr e g A b b ott S ets M a y 1 S p e ci al El e cti o n t o Fill S e at of 
L at e U. S. R e p. R o n Wri g ht , T e x. Tri b u n e ( F e b. 2 3, 2 0 2 1), 
htt ps:// w w w.t e x astri b u n e. or g/ 2 0 2 1/ 0 2/ 2 3/r o n- wri g ht-s p e ci al- el e cti o n-t x- 6/. 

5 2  T e x as El e cti o n R es ults: Si xt h C o n gr essi o n al Distri ct , N. Y. Ti m es (l ast u p d at e d F e b. 2 2, 2 0 2 1), 
htt ps:// w w w. n yti m es. c o m/i nt er a cti v e/ 2 0 2 0/ 1 1/ 0 3/ us/ el e cti o ns/r es ults-t e x as- h o us e- distri ct- 6. ht ml. 

5 3  S e e T e x as El e cti o n R es ults 2 0 2 0 , N B C N e ws (J a n. 2 7, 2 0 2 1), 
htt ps:// w w w. n b c n e ws. c o m/ p oliti cs/ 2 0 2 0- el e cti o ns/t e x as-r es ults.  T h er e w er e 1 1, 1 4 9, 4 7 3 b all ots 
c ast i n t h e pr esi d e nti al el e cti o n.  S e e i d.   If a p pr o xi m at el y 2, 6 9 2, 3 1 7 of t h os e w er e m ail-i n 
b all ots, s e e s u pr a n ot e 3 8, t h at s u g g ests a p pr o xi m at el y 2 4. 1 % of v ot ers c ast m ail-i n b all ots.  S e e 
i d. 
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c o nfi d e nti alit y pr o gr a m f or d o m esti c vi ol e n c e vi cti m s; or e x p e ct t o b e a bs e nt fr o m h er c o u nt y of 

r esi d e n c e o n El e cti o n D a y a n d d uri n g t h e e ntir et y of t h e e arl y v oti n g p eri o d t h at r e m ai ns aft er 

h er b all ot a p pli c ati o n is s u b mitt e d.  T e x. El e c. C o d e § § 8 2. 0 0 1 –. 0 0 4.  T h us, t h e T e x as v ot ers 

w h o r el y o n U S P S ar e fr e q u e ntl y t h os e f or w h o m  i n- p ers o n v oti n g p os es t h e gr e at est t hr e at. 

5 0.  T o b e c o u nt e d, T e x as v ot ers’ m ail-i n b all ots m ust b e p ost m ar k e d b y 7 p. m. o n 

El e cti o n D a y a n d m ust arri v e b y 5 p. m. t h e d a y af t er t h e el e cti o n or, if t h at d at e f alls o n a 

w e e k e n d or h oli d a y, t h e n e xt r e g ul ar b usi n ess d a y ( i. e., M o n d a y, M a y 3, 2 0 2 1, f or a n el e cti o n 

h el d o n S at ur d a y, M a y 1, 2 0 2 1).  I d., § § 8 6. 0 0 6 –. 0 0 7.  B all ots r e c ei v e d aft er t his d at e ar e n ot 

c o u nt e d.  As a r es ult, a n d d es pit e t h e o n e- b usi n ess d a y e xt e nsi o n, a n y d el a ys r es ulti n g fr o m 

U S P S’s L at e/ E xtr a Tri p P oli c y or b all ot pr o c essi n g pr a cti c es will r es ult i n ot h er wis e o n-ti m e 

b all ots n ot b ei n g c o u nt e d. 

5 1.  Wit h t h es e criti c al el e cti o ns a h e a d, a n d t h e p a n d e mi c still s ur gi n g, w e c a n e x p e ct 

t e ns of t h o us a n ds of v ot ers t o o n c e a g ai n s e e k t o c ast t h eir b a ll ots b y m ail.  A n d gi v e n t h es e 

st at es’ stri n g e nt b all ot d e a dli n es, v ot ers will h a v e  t o r el y o n U S P S t o e ns ur e t h os e b all ots ar e 

d eli v er e d o n ti m e. 

I I.  U S P S H as a St at ut o r y O bli g ati o n t o E ns u r e Ti m el y D eli v e r y of El e cti o n M ail. 

A.  U S P S M a n d at e a n d O p e r ati o ns  

5 2.  U S P S o p er at es as “ a n i n d e p e n d e nt est a blis h m e nt of t h e e x e c uti v e br a n c h of t h e 

G o v er n m e nt of t h e U nit e d St at es ” t h at is o v e rs e e n b y a B o ar d of G o v er n ors, i n cl u di n g t h e 

P ost m ast er G e n er al.  3 9 U. S. C. § § 2 0 1, 2 0 2( a) –( d).  U S P S a n d its B o ar d of G o v er n ors ar e 

r es p o nsi bl e f or “ m ai nt ai n[i n g] a n effi ci e nt s yst e m of c oll e cti o n, s orti n g, a n d d eli v er y of t h e m ail 

n ati o n wi d e. ”  I d. § 4 0 3( b)( 1).  
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5 3.  B y st at ut or y m a n d at e, U S P S m ust “ pr o vi d e pr o m pt, r eli a bl e, a n d effi ci e nt 

s er vi c es t o p atr o ns, ” a n d t h e c ost s of “ m ai nt ai ni n g t h e P ost al S er v i c e s h all n ot b e a p p orti o n e d t o 

i m p air t h e o v er all v al u e of s u c h s er vi c e t o t h e p e o pl e. ”  I d. § 1 0 1( a). 

5 4.  O n a v er a g e, U S P S pr o c ess es a n d d eli v ers 4 7 2. 1 milli o n pi e c es of m ail e v er y 

d a y. 5 4   M ost i n c o mi n g m ail is pr o c ess e d b y p ost al w or k ers at m ail pr o c essi n g f a ciliti es 

( “ pr o c essi n g pl a nts ”).  Pr o c essi n g m ail i n v ol v es s orti n g t h e m a il f or tr a ns p ort ati o n a n d d eli v er y 

a n d, f or c ert ai n t y p es of m ail, a p pl yi n g a p ost m ar k.  Pr o c ess e d m ail is dis p at c h e d i n tr u c ks fr o m 

t h e pr o c essi n g pl a nts t o ( a) n o n-l o c al d esti n ati o ns, w h er e it will u n d er g o f urt h er pr o c essi n g, or 

( b) t o d eli v er y u nits, s u c h as a p ost offi c e or c arrier st ati o n, f or d eli v er y t o l o c al d esti n ati o ns. 

5 5.  W h e n pr o c ess e d m ail arri v es at t h e d eli v er y u nit fr o m t h e pr o c essi n g pl a nt, cl er ks 

a n d c arri ers c o m pl et e a n y fi n al s e q u e n ci n g as n e e d e d, a n d c arri ers t h e n d eli v er t h e pr o c ess e d 

m ail a n d c oll e ct n e w m ail o n f o ot or b y v e hi cl e i n a pr es cri b e d ar e a.   

5 6.  M ail c a n b e c oll e ct e d i n eit h er of t w o w a ys:  a c arri er c oll e cts t h e m ail o n h er 

r o ut e, or a cl er k c oll e cts t h e m ail at t h e p ost offi c e.  T h e m ail c oll e ct e d b y c arri ers a n d cl er ks is 

dis p at c h e d b y tr u c k fr o m t h e d eli v er y u nit t o t h e pr o c essi n g pl a nt, w h er e t h e c y cl e b e gi ns a g ai n. 

5 7.  T o e ns ur e t h at e v er y pi e c e of m ail g o es o ut  of t h e pl a nt or d eli v er y u nit e v er y d a y, 

l at e tri ps (tri ps t a k e n l at er t h a n i niti all y s c h e d ul e d) or e xtr a tri ps (tri ps t a k e n i n a d diti o n t o 

r e g ul arl y s c h e d ul e d tri ps) ar e fr e qu e ntl y n e c ess ar y.  T his is tr u e f or d eli v eri es fr o m t h e d eli v er y 

u nit t o t h e pr o c essi n g pl a nt, fr o m t h e pr o c essi n g pl a nt t o t h e d eli v er y u nit, a n d, i n c ert ai n 

cir c u mst a n c es, fr o m t h e d eli v er y u n it t o t h e r e ci pi e nt of t h e m ail.  

                                                 

5 4  O n e D a y i n t h e Lif e of t h e U. S. P ost al S er vi c e , U S P S P ost al F a cts, htt ps://r b. g y/ 8t x 3 v m (l ast 
visit e d M ar. 4, 2 0 2 1). 
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B.  P r o c e d u r al R e q ui r e m e nts f o r E n a c ti n g C h a n g es t o U S P S S e r vi c es 

5 8.  C o n gr ess h as c h ar g e d U S P S wit h t h e r es p o nsi bilit y t o “ pl a n, d e v el o p, pr o m ot e, 

a n d pr o vi d e a d e q u at e a n d effi ci e n t p ost al s er vi c es at f air an d r e as o n a bl e r at es a n d f e es. ”  I d. 

§ 4 0 3( a); s e e als o i d.  § 3 6 6 1( a) ( “ T h e P ost al S er vi c e s h all d e v el o p a n d pr o m ot e a d e q u at e a n d 

effi ci e nt p ost al s er vi c es. ”).   

5 9.  W h e n “ d et er mi ni n g all p oli ci es f or p ost al s er vi c es, t h e P ost al S er vi c e s h all gi v e 

t h e hi g h est c o nsi d er ati o n t o t h e r e q uir e m e nt f or t h e m ost e x p e diti o us c oll e cti o n, tr a ns p ort ati o n, 

a n d d eli v er y of i m p ort a nt l ett er m ail. ”  I d. § 1 0 1( e). 

6 0.  B ef or e e n a cti n g a n y p oli ci es t h at h a v e a n ati o n wi d e i m p a ct o n p ost al s er vi c es, 

U S P S h as a st at ut or y o bli g ati o n t o s u b mit a pr o p os al t o t h e P ost al R e g ul at or y C o m missi o n, i d. 

§ 3 6 6 1, a n “i n d e p e n d e nt est a blis h m e nt of t h e e x e c uti v e br a n c h ” t h at is “ c o m p os e d of 5 

C o m missi o n ers, a p p oi nt e d b y t h e Pr esi d e nt, b y a n d wit h t h e a d vi c e a n d c o ns e nt of t h e S e n at e, ” 

i d. § § 5 0 1, 5 0 2( a). 

6 1.  I n p arti c ul ar, p urs u a nt t o t h e P ost al R e or g a ni z ati o n A ct, “[ w] h e n t h e P ost al 

S er vi c e d et er mi n es t h at t h er e s h o ul d b e a c h a n g e  i n t h e n at ur e of p ost al s er vi c es [t h at] will 

g e n er all y aff e ct s er vi c e o n a n ati o n wi d e or s u bst a nti all y n ati o n wi d e b asis, ” it m ust “s u b mit a 

pr o p os al, wit hi n a r e as o n a bl e ti m e  pri or t o t h e eff e cti v e d at e of s u c h pr o p os al, t o t h e P ost al 

R e g ul at or y C o m missi o n r e q u e sti n g a n a d vis or y o pi ni o n o n t h e c h a n g e. ”  I d. § 3 6 6 1( b).  U n d er 

t h e C o m missi o n’s R ul es of Pr a cti c e a n d Pr o c e d ur e, t his ti m e p eri o d s h o ul d b e “ n ot l ess t h a n 9 0 

d a ys b ef or e t h e pr o p os e d eff e cti v e d at e of t h e c h a n g e i n t h e n at ur e of p ost al s er vi c es i n v ol v e d. ”  

3 9 C. F. R. § 3 0 2 0. 1 1 2. 

6 2.  Aft er U S P S s u b mits a r e q u est t o t h e P ost al R e g ul at or y C o m missi o n, t h e 

C o m missi o n m ust pr o vi d e “ a n o p p ort u nit y f or h e ari n g o n t h e r e c or d u n d e r s e cti o ns 5 5 6 a n d 5 5 7 

of [t h e A d mi nistr ati v e Pr o c e d ur e A ct] . . . t o t h e P ost al S er vi c e, us ers of t h e m ail, a n d a n offi c er 
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of t h e C o m missi o n w h o s h all b e r e q uir e d t o r e pr es e nt t h e i nt er ests of t h e g e n er al p u bli c. ”  3 9 

U. S. C. § 3 6 6 1( c).  T h e p u bli c is e ntitl e d t o  s u b mit c o m m e nts i n pr o c e e di n gs b ef or e t h e 

C o m missi o n.  I d. 

6 3.  Aft er t h e h e ari n g, t h e C o m missi o n m ust pr o vi d e a n a d vis or y o pi ni o n t h at “s h all 

b e i n writi n g a n d s h all i n cl u d e a c ertifi c a ti o n b y e a c h C o m missi o n er a gr e ei n g wit h t h e o pi ni o n 

t h at i n his j u d g m e nt t h e o pi nio n c o nf or ms t o t h e p oli ci es est a blis h e d u n d er t his titl e. ”  I d. 

6 4.  C o nsist e nt wit h S e cti o n 3 6 6 1’s r e q uir e m e nts, U S P S h as pr e vi o usl y s u b mitt e d 

pr o p os e d c h a n g es aff e cti n g t h e n a t ur e of p ost al s er vi c es t o t he C o m missi o n wit hi n a r e as o n a bl e 

ti m e b ef or e t h e eff e cti v e d at e of t h e pr o p os al a n d h as r e q u est e d a n a d vis or y o pi ni o n fr o m t h e 

C o m missi o n. 5 5  

C.  U S P S’s C riti c al R ol e i n F a cilit ati n g t h e Ri g ht t o V ot e 

6 5.  Si n c e its e arli est d a ys, o ur N ati o n’s p os t al s yst e m h as e n a bl e d A m eri c a ns t o 

p arti ci p at e i n el e ct or al d e m o cr a c y.   

6 6.  D uri n g t h e Ci vil W ar, n e arl y 1 5 0, 0 0 0 U ni o n s ol di ers r eli e d o n t h e p ost al s yst e m 

t o d eli v er b all ots i n t h e 1 8 6 4 pr esi d e nti al el e cti o n. 5 6   I n t h e mi dst of W orld W ar II, U. S. s ol di ers 

d e p e n d e d o n t h e p ost al s yst e m t o c ast t h ei r v ot es i n t h e 1 9 4 4 presi d e nti al el e cti o n. 5 7   A n d i n 

el e cti o ns i n b et w e e n a n d si n c e,  s ol di ers st ati o n e d ar o u n d t h e w orl d h a v e r eli e d o n p ost al v oti n g 

t o p arti ci p at e i n el e cti o ns at h o m e. 

                                                 

5 5  S e e, e. g. , A d vis or y O pi ni o n o n M ail Pr o c essi n g N et w or k R ati o n aliz ati o n S er vi c e C h a n g es , O p. 
P ost al R e g. C o m m’ n N 2 0 1 2- 1 ( S e pt. 2 8, 2 0 1 2), h tt ps:// w w w. a p w u. or g/sit es/ a p w u/fil es/r es o ur c e-
fil es/ P R C % 2 0 a d vis or y % 2 0 o pi ni o n % 2 0 o n % 2 0 n et w or k % 2 0r ati o n ali zti o n % 2 0 pl a n. p df. 

5 6  Al e x S eit z- W al d, H o w D o Y o u K n o w V oti n g b y M ail W or ks ?  T h e U. S. Milit ar y’s D o n e It 
Si n c e t h e Ci vil W ar , N B C N e ws ( A pr. 1 9, 2 0 2 0), htt ps:// w w w. n b c n e ws. c o m/ p oliti cs/ 2 0 2 0-
el e cti o n/ h o w- d o- y o u- k n o w- v oti n g- m ail- w or ks- u-s- milit ar y- n 1 1 8 6 9 2 6. 

5 7  I d. 
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6 7.  S o t o o h a v e ci vili a ns.  As e x pl ai n e d a b o v e, s o m e 6 5 milli o n A m eri c a ns c ast t h eir 

v ot e b y m ail i n t h e N o v e m b er 2 0 2 0 G e n er al El e cti o n.  Fi v e st at es h ol d el e cti o ns pri m aril y b y 

m ail, 5 8  a n a d diti o n al 3 4 st at es a n d W as hi n gt o n, D. C., all o w r esi d e nts t o v ot e b y m ail r e g ar dl ess 

of t h eir r e as o ns f or d oi n g s o, 5 9  a n d e v er y ot h er st at e p er mits v oti n g b y m ail u n d er s o m e 

cir c u mst a n c es, s u c h as f or t h os e wit h p h ysi c al il l n ess or dis a biliti es t h at pr e v e nt a tri p t o t h e 

p olli n g pl a c e or t h os e w h o e x p e ct t o w or k a s hift of 1 0 h o urs or m or e o n El e cti o n D a y. 6 0   P ost al 

v oti n g is n o w a n d h as b e e n i nt e gr al t o A m eri c a n el e cti o ns f or d e c a d es. 

6 8.  “I n d et er mi ni n g all p oli ci es f or p ost al s er v i c es, ” U S P S h as a st at ut or y o bli g ati o n 

t o pr o vi d e “t h e hi g h est c o nsi d er ati o n t o t h e r e q uir e m e nt f or t h e m ost e x p e diti o us c oll e cti o n, 

tr a ns p ort ati o n, a n d d eli v er y of i m p ort a nt l ett er m ail. ”  3 9 U. S. C. § 1 0 1( e).  C o nsist e nt wit h t h at 

l e g al d ut y a n d its i nt e gral r ol e i n f a cilit ati n g t h e v ot e- b y- m ail pr o c ess, U S P S m ust tr e at El e cti o n 

M ail —i n cl u di n g b ot h t h e b all ots s e nt fr o m t h e st at e t o t h e v ot er, a n d t h e c o m pl et e d b all ots 

r et ur n e d b y t h e v ot er t o t h e st at e — as i m p ort a nt l ett er m ail.  

                                                 

5 8  S e e  C ol o. R e v. St at. § 1- 5- 4 0 1; H a w. St at. § 1 1- 1 0 1; Or. R e v. St at . § 2 5 4. 4 6 5; W as h. R e v. 
C o d e § 2 9 A. 4 0. 0 1 0; Ut a h C o d e A n n. § 2 0 A- 3- 3 0 2. 

5 9  S e e  Al as k a St at. § 1 5. 2 0. 0 1 0; Ari z. R e v. St at. § 1 6- 5 4 1; C al. Ele c. C o d e § 3 0 0 3; D. C. M u n. 
R e gs. tit. 3, § 7 2 0; Fl a. St at. § 1 0 1. 6 2; G a. C o d e  § 2 1- 2- 3 8 0; I d a h o C o d e § 3 4- 1 0 0 1; 1 0 Ill. 
C o m p. St at. 5/ 1 9- 1; I o w a C o d e  § 5 3. 1; K a n. St at. A n n. § 2 5- 1 1 1 9( a); M e. St at. tit. 2 1- a, § 7 5 1; 
M d. El e c. L a w § 9- 3 0 4; Mi c h. C o m p. L a ws § 1 6 8. 7 5 9; Mi n n. St at. § 2 0 3 B. 0 2; M o nt. C o d e § 1 3-
1 3- 2 0 1; N e b. R e v. St at. A n n. § 3 2- 9 3 8; N e v. R e v. St at. § 2 9 3. 3 1 3; N.J. R e v. St at. § 1 9: 6 3- 3; 
N. M. St at. § 1- 6- 3; N. C. G e n. St at. § 1 6 3- 2 2 6; N. D. C e nt. C o d e  § 1 6. 1- 0 7- 0 1; O hi o R e v. C o d e 
§ 3 5 0 9. 0 2; 2 6 O kl a. St at. § 2 6- 1 4- 1 0 5; 2 5 P a. C o ns . St at. § 3 1 5 0. 1 1; R.I. G e n. L a ws § 1 7- 2 0- 2; 
S. D. C o d. L a ws § 1 2- 1 9- 1; 1 7 Vt. St at. A n n. tit. 1 7, § 2 5 3 1; V a. C o d e A n n. § 2 4. 2- 7 0 0; Wis. 
St at. § 6. 8 6( 1)( a c); W y o. St at. § 2 2- 9- 1 0 2. 

6 0  S e e, e. g. , A bs e nt e e V oti n g I nf or m ati o n , Al a. S e c’ y of St at e, 
htt ps:// w w w.s os. al a b a m a. g o v/ al a b a m a- v ot es/ v ot er/ a bs e nt e e- v oti n g (l ast visit e d M ar. 4, 2 0 2 1). 
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I I I.  D ef e n d a nts H a v e R e p e at e dl y S hi r k e d T h ei r O bli g ati o n t o E ns u r e Ti m el y D eli v e r y of 
El e cti o n M ail. 

6 9.  U p o n b ei n g a p p oi nt e d P ost m ast er G e n er a l, D eJ o y i m m e di at el y t o o k a cti o n t h at 

di mi nis h e d U S P S’s eff e cti v e n ess i n pr o c essi n g m ail b all ots — d es pit e a n i m mi n e nt el e cti o n t h at 

w o ul d i n v ol v e u n pr e c e d e nt e d r at es of m ail v o ti n g.  S p e cifi c all y, D eJ o y pr o m ul g at e d t h e 

L at e/ E xtr a Tri p P oli c y t h at r estri ct e d p ost al w or k ers’ a bilit y t o m a k e a d diti o n al or l at e tri ps t o 

e ns ur e pr o m pt d eli v er y of l at e - arri vi n g m ail.  A n d D eJ o y i m ple m e nt e d t his n e w P oli c y wit h o ut 

a n y r e g ar d f or t h e pr o c e d ur al r e q uir e m e nts t o e n a ct c h a n g es t o U S P S s er vi c es.  E v e n aft er t his 

C o urt pr eli mi n aril y e nj oi n e d t h e P oli c y, D ef e n d a n ts di d n ot t a k e ti m el y a cti o n i n r es p o ns e, 

c h a n gi n g c o urs e o nl y w h e n t his C o urt e nt er e d a s u bs e q u e nt or d er c o m p elli n g c o m pli a n c e.  S e e 

Mi n. Or d er ( O ct. 2 7, 2 0 2 0).  E v e n aft er t h at p oi nt , i nt er n al d o c u m e nts in di c at e t h at t h e P oli c y 

w as o nl y s us p e n d e d. 6 1  

7 0.  Alt h o u g h t h e C o urt’s i nj u n cti o n of t h e L at e/ E xtr a Tri p P o li c y r e d u c e d t h e e xt e nt 

of el e cti o n b all ot d el a ys a n d U S P S b el at e dl y t o o k m e as ur es t o i m pr o v e its d eli v er y s p e e d, m a n y 

b all ots w er e still d eli v er e d af t er El e cti o n D a y i n t h e N o v e m b er 2 0 2 0 G e n er al El e cti o n d u e t o 

U S P S’s b all ot pr o c essi n g f ail ur es.  F or e x a m pl e, U S P S d at a i n di c at es t h at i n t h e C e ntr al 

P e n ns yl v a ni a Distri ct al o n e, m or e t h a n a t h o us a n d b all ots w er e pl a c e d i n t h e m ail o n or b ef or e 

t h e S at ur d a y b ef or e El e cti o n D a y b ut w er e n ot r e c ei v e d u ntil aft er El e cti o n D a y.  I n 

P e n ns yl v a ni a, a n e xt e n d e d p ost m ar k d e a dli n e t h at w as i n pl a c e o nl y f or t h e N o v e m b er 2 0 2 0 

G e n er al El e cti o n all o w e d s o m e of t h os e b all ots t o  b e c o u nt e d, b ut i n 2 0 2 1, n o n e of t h os e b all ots 

will b e c o u nt e d. 

                                                 

6 1  S e e D e pl o y m e nt of O p er ati o n al C h a n g es, U S P S OI G 2 1 ( N o v. 6, 2 0 2 0), 
htt ps:// w w w. us ps oi g. g o v/sit es/ d ef a ult/fil es/ d o c u m e nt-li br ar y -fil es/ 2 0 2 0/ 2 1- 0 1 4- R 2 1. p df ( “ OI G 
R e p ort ”). 
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7 1.  D es pit e t h os e f ail ur es, w h e n t h e G e or gi a R u n off a p pr o a c h e d, D ef e n d a nts i niti all y 

di d n ot a dj ust c o urs e or i m pr o v e t h eir eff orts.  I nst e a d, t h e y o pt ed t o a g ai n iss u e b el at e d g ui d a n c e 

s u bst a nti all y si mil ar t o t h at w hi c h pr o v e d i n a d e q u at e i n N o v e m b er, t h us a g ai n ris ki n g t h e 

r ej e cti o n of t h o us a n ds of v ot ers’ b all ots. 

A.  P ri o r t o t h e N o v e m b e r 2 0 2 0 G e n e r al El e cti o n, D ef e n d a nts Dis r e g a r d e d 
P r o c e d u r al R e q ui r e m e nts a n d I m pl e m e n t e d a N ati o n wi d e L at e/ E xt r a T ri p 
P oli c y T h at I m p ai r e d U S P S’s A bilit y t o Ti m el y D eli v e r El e cti o n M ail.  

7 2.  O n J ul y 1 0, 2 0 2 0, U S P S r el e as e d a d o c u m e nt e ntitl e d “ M a n d at or y St a n d- U p T al k: 

All E m pl o y e es ” t h at u n v eil e d D eJ o y’s “ o p er a ti o n al pi v ot ” a n d pr escri b e d n u m er o us a n d 

“i m m e di at e ” c h a n g es t o l o n g-st a n di n g U S P S pr a cti c e. 6 2   S p e cifi c all y, t h e d o c u m e nt list e d t h e 

f oll o wi n g n ati o n wi d e p oli c y c h a n g es:  (i) all “ N et w or k, Pl a nt, an d D eli v er y ” tri ps m ust “ d e p art 

o n ti m e ”; (ii) l at e tri ps ar e “ n o l o n g er a ut h ori z e d or a c c e pt e d ”; (iii) e x tr a tri ps ar e “ n o l o n g er 

a ut h ori z e d or a c c e pt e d ”; (i v) c arr i ers “ m ust b e gi n o n ti m e, l e a v e f or t h e str e et o n ti m e, a n d r et ur n 

o n ti m e ”; a n d ( v) “ n o a d diti o n al tr a ns p ort ati o n will b e a ut h ori z e d t o dis p at c h m ail t o t h e pl a nt 

aft er t h e i nt e n d e d dis p at c h ” ( c oll e c ti v el y, t h e “ L at e/ E xtr a Tri p P oli c y ”).6 3  

7 3.  T his L at e/ E xtr a Tri p P oli c y r a n c o ntr ar y  t o pri or U S P S p oli ci es, w hi c h i nstr u ct e d 

p ost al w or k ers n ot  t o l e a v e l ett ers b e hi n d an d t o m a k e m ulti pl e tri ps as  n e e d e d t o e ns ur e t h at 

m ail is ti m el y d eli v er e d. 6 4  

                                                 

6 2  E x. 1, M a n d at or y St a n d- U p T al k: All E m pl o y e es , U S P S (J ul y 1 0, 2 0 2 0), 
htt ps:// w w w. w as hi n gt o n p ost. c o m/ c o nt e xt/i nt er n al - us ps- d o c u m e nt-t ells- e m pl o y e es-t o-l e a v e- m ail-
at- distri b uti o n c e nt ers/ 1 7 5 d d 1 a e- e 2 0 2- 4 7 7 7- 8 7 7 c- 3 3 4 4 2 3 3 8 d 1 c c/. 

6 3  I d. 

6 4  J a c o b B o g a g e, P ost al S er vi c e M e m os D et ail “ Diffi c ult ” C h a n g es, I n cl u di n g Sl o w er M ail 
D eli v er y , W as h. P ost (J ul y 1 4, 2 0 2 0), htt ps:// w w w. w as hi n gt o n p ost. c o m/ 
b usi n ess/ 2 0 2 0/ 0 7/ 1 4/ p ost al-s er vi c e-tr u m p- d ej o y- d el a y- m ail/. 
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7 4.  N ot a bl y, t h e d o c u m e nt d et aili n g t h e L at e/ E xtr a  Tri p P oli c y st at e d:  “[ o] n e as p e ct 

of t h es e c h a n g es t h at m a y b e diffi c ult f or e m pl o y e es is t h at —t e m p or aril y — w e m a y s e e m ail l eft 

b e hi n d or o n t h e w or kr o o m fl o or or d o c ks. ” 6 5  

7 5.  I n e n a cti n g t h es e dr a m ati c p oli c y c h an g es o n a n ati o n wi d e b asis, D eJ o y a n d 

U S P S c o m pl et el y i g n or e d t h e st at ut or y r e q uir e m e nt t o s u b mit a pr o p os al t o t h e P ost al R e g ul at or y 

C o m missi o n.  D ef e n d a nts w h oll y di sr e g ar d e d t h e st at ut or y a p pr o v a l pr o c ess a n d f ail e d t o o bt ai n 

a n a d vis or y o pi ni o n fr o m t h e P ost al R e g ul at or y C o m missi o n pri or t o i nstit uti n g t h es e p oli c y 

c h a n g es. 

7 6.  F urt h er m or e, alt h o u g h t h e o p er ati o n al pi v ot  w as p ur p ort e dl y d esi g n e d t o t ar g et 

“s o ari n g c osts ” a n d i m pr o v e o p er ati o n al effi ci e n c y, it f ail e d t o e x pl ai n h o w t h e n e w p oli ci es 

eff e ct u at e t h os e g o als. 6 6    

7 7.  I n pr a cti c e, t h e L at e/ E xtr a Tri p P olic y t hr e at e n e d t o cr e at e a c h ai n of 

c o m p o u n di n g d el a ys at e v er y st e p of t h e b all ot d e li v er y pr o c ess.  T h es e d el a ys c o ul d aff e ct b ot h 

t h e m aili n g of b all ots fr o m t h e st at e el e cti o ns offic e t o t h e v ot er a n d fr o m t h e v ot er b a c k t o t h e 

el e cti o ns offi c e. 

7 8.  D el a ys i nfli ct e d o n t h e m aili n g of bl a n k b all ots fr o m t h e el e cti o ns offi c e t o t h e 

v ot er.  T h er e ar e t hr e e p ot e nti al p oi nts w h er e t h e L at e/ E xtr a Tri p P oli c y c oul d c a us e at l e ast o n e 

d a y of d el a y i n t h e d eli v er y of b all ots fr o m t h e el e cti o ns offi c e t o t h e v ot er.  

7 9.  First, o n c e t h e bl a n k b all ot is d eli v er e d t o t h e l o c al p ost offi c e, a m ail h a n dl er h as 

t o d eli v er t h at b all ot t o a pr o c essi n g pl a nt.  B ut if t h e b all ot ar ri v es at t h e l o c al p ost offi c e aft er 

t h e m ail h a n dl er l eft f or t h e pr o c essi n g pl a nt, t he L at e/ E xtr a Tri p P oli c y w o ul d n ot all o w t h e m ail 

                                                 

6 5  E x. 1, M a n d at or y St a n d- U p T al k: All E m pl o y e es , U S P S (J ul y 1 0, 2 0 2 0). 

6 6  I d. 
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h a n dl er t o m a k e a n e xtr a tri p t o  d eli v er t h e bl a n k b all ot.  T h e m ail h a n dl er m ust i nst e a d w ait t o 

d eli v er t h e bl a n k b all ot t o t h e pr o c essi n g pl a nt u ntil t h e n e xt d a y — cr e ati n g t h e ris k of a o n e- d a y 

d el a y. 

8 0.  S e c o n d, aft er t h e pr o c essi n g pl a nt r e c ei v es a n d s orts t h e m ail s hi p m e nt t h at 

c o nt ai ns t h e bl a n k b all ot, t h e b a ll ot m ust b e pl a c e d o n t h e m ail h an dl er’s tr u c k f or d eli v er y fr o m 

t h e pr o c essi n g pl a nt b a c k t o t h e v ot er’s l o c al p ost offi c e.  B ut if t h e bl a n k b all ot is n ot pr o c ess e d 

i n ti m e f or t h e m ail h a n dl er’s s c h e d ul e d d eli v er y fro m t h e pr o c essi n g pl a nt t o t h e p ost offi c e, t h e 

L at e/ E xtr a Tri p P oli c y r e q uir es t h e b all ot t o r e m ai n at t h e pro c essi n g pl a nt u ntil t h e n e xt d a y —

cr e ati n g t h e ris k of a s e c o n d o n e- d a y d el a y. 

8 1.  T hir d, o n c e t h e bl a n k b all ot m a k es it b a c k t o  t h e v ot er’s l o c al p ost offi c e, a c arri er 

h as t o d eli v er it t o t h e v ot er.  H o w e v er, t h e L at e/ E xtr a Tri p P oli c y f or bi ds t h e c arri er fr o m 

b e gi n ni n g h er d eli v er y r o ut e l at e.  T h us, if t h e bl a n k b all ot arri v es at t h e v ot er’s l o c al p ost offi c e 

aft er t h e c arri er’s tri p h as b e g u n, t h e L at e/ E xtr a Tr i p P oli c y r e q uir es t h e c arri er t o w ait t o d eli v er 

t h e bl a n k b all ot u ntil t h e n e xt d a y — cr e atin g t h e ris k of a t hir d o n e- d a y d el a y.   

8 2.  T h es e d el a ys w er e c o m p o u n d e d f or b a ll ots b ei n g s hi p p e d t o n o n-l o c al 

d esti n ati o ns, w hi c h m ust g o t hr o u g h m or e t h a n o n e pr o c essi n g c e nt er i n or d er f or t h e b all ot t o 

tr a v el fr o m a n el e cti o n offi c e t o a v ot er.  S e e s u pr a  s e cti o n II. A. 

8 3.  D el a ys i nfli ct e d o n t h e d eli v er y of c o m p l et e d b all ots fr o m t h e v ot er t o t h e 

el e cti o ns offi c e.  T his pr o c ess t h e n r e p e ats its elf (i n r e v e rs e) o n c e t h e v ot er c o m pl et es t h e b all ot 

a n d att e m pts t o m ail it b a c k t o t h e el e cti o n offi c e — cr e ati n g a n ot h er t hr e e o p p ort u niti es f or d el a y.  

E a c h p oi nt of d el a y w o ul d b e c a us e d b y t h e L at e / E xtr a Tri p P oli c y, w hi c h (f or t h e r e as o ns s et 

f ort h a b o v e) b ars t h e a d diti o n al tri ps n e e d e d t o c o m pl et e t h e d eli v er y of m ail fr o m o n e p oi nt i n 

t h e c h ai n t o t h e n e xt.  I n p arti c ular:  First, t h er e is t h e ris k of a o n e- d a y d el a y i n t h e tr a ns missi o n 
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of t h e b all ot fr o m t h e l o c al d eli v e r y u nit t o t h e pr o c essi n g pl a nt.  S e c o n d, t h er e is t h e ris k of a 

o n e- d a y d el a y o n c e t h e m ail is pr o c ess e d at t h e pl a nt b ef or e it is d eli v er e d b a c k t o t h e l o c al 

d eli v er y u nit.  T hir d, t h er e is a f urt h er ris k of a o n e- d a y d el a y w h e n t h e m ail is t h e n tr a ns p ort e d 

fr o m t h e l o c al d eli v er y u nit t o t h e el e cti o ns offi c e.   

8 4.  As D eJ o y h as t wi c e a c k n o wl e d g e d i n  t esti m o n y t o t h e H o us e O v ersi g ht 

C o m mitt e e, t h es e d el a ys ar e n ot si m pl y t h e or e ti c al.  O n A u g ust 2 4, 2 0 2 0, D eJ o y t estifi e d t h at 

t h es e p oli ci es w er e dir e ctl y r es p o nsi bl e f or d el a ys i n d eli v er y, a n d “ e x p os e[ d] a n e e d t o r e ali g n 

s o m e of [ U S P S’s] pr o c essi n g a n d s c h e d uli n g t h at c a us e d m ail t o miss t h e s c h e d ul e d 

tr a ns p ort ati o n[.] ”6 7   H e r eit er at e d t his p oi nt i n t esti m o n y b ef or e t h e C o m mitt e e o n F e br u ar y 2 4, 

2 0 2 1. 6 8   A n d d at a fr o m a n A u g ust 1 2, 2 0 2 0 U S P S d o c u m e nt titl e d “ S er vi c e P erf or m a n c e 

M e as ur e m e nt: P M G Bri efi n g ” s h o w e d m or e t h a n a n 8 % d e cr e as e i n o n-ti m e First- Cl ass M ail 

d eli v er y, a n d si mil ar d e cli n es f or m ar k eti n g m ail a n d p eri o di c als. 6 9  

8 5.  T h e L at e/ E xtr a Tri p P oli c y w as i m pl e m e nt e d u n d er t h e a d v ers e c o n diti o ns of t h e 

C O VI D- 1 9 p a n d e mi c, w hi c h m a g nifi e d t h e i m p a ct of t h at p oli c y.  I n p arti c ul ar, C O VI D- 1 9 h as 

c a us e d st affi n g s h ort a g es at U S P S, es p e ci all y  a m o n g l ett er c arri ers.  As of A u g ust 2 0 2 0, 

a p pr o xi m at el y 4 0, 0 0 0 p ost al w or k ers h a d t o q u ar a nti n e, o v er 6, 0 0 0 h a d t est e d p ositi v e f or 

                                                 

6 7  S e e Pr ess R el e as e, St at e m e nt of P ost m ast er G e n er al a n d C hi ef E x e c uti v e Offi c er L o uis D e J o y 
b ef or e t h e H o us e C o m mitt e e o n O v ersi g ht a n d R ef or m , U S P S ( A u g. 2 4, 2 0 2 0), 
htt ps:// a b o ut. us ps. c o m/ n e wsr o o m/t esti m o n y-s p e e c h es/ 0 8 2 4 2 0- p m g-st at e m e nt. ht m. 

6 8  Pr ess R el e as e, St at e m e nt of P ost m ast er G e n er al a n d C hi ef E x e c uti v e Offi c er L o uis D e J o y 
B ef or e t h e H o us e C o m mitt e e o n O v ersi g ht a n d R ef or m, U S P S ( F e b. 2 4, 2 0 2 1), 
htt ps:// a b o ut. us ps. c o m/ n e wsr o o m/t esti m o n y-s p e e c h es/ 0 2 2 4 2 1-st at e m e nt- of- p m g-l o uis- d ej o y- o n-
o v ersi g ht- a n d-r ef or m. ht m ( “ F e b. 2 4 H o us e T esti m o n y ”). 

6 9  S er vi c e P erf or m a n c e M e as ur e m e nt: P M G Bri efi n g , U S P S ( A u g. 1 2, 2 0 2 0), 
htt ps:// o v ersi g ht. h o us e. g o v/sit es/ d e m o cr ats. o v ersi g ht. h o us e. g o v/fil es/ d o c u m e nts/ P M G % 2 0 Bri efi
n g _ S er vi c e % 2 0 P erf or m a n c e % 2 0 M a n a g e m e nt _ 0 8 _ 1 2 _ 2 0 2 0. p df. 
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C O VI D- 1 9, a n d 8 3 h a d di e d fr o m c o ntr a cti n g C O VI D- 1 9. 7 0   W h e n l ett er c arri ers ar e si c k, 

q u ar a nti ni n g, d e ali n g wit h t h e a bs e n c e of c hil d  c ar e, or ot h er wis e u n a bl e t o c o m pl et e t h eir 

r o ut es, t h e n e e d f or ot h er c arri ers t o m a k e e xtr a a n d off-s hift tri ps t o e ns ur e t h at t h e m ail is 

d eli v er e d is at its gr e at est.   

8 6.  T h e 2 0 2 0 G e n er al El e cti o n, w hi c h s a w t h e hi g h est n u m b er of m ail-i n b all ots c ast 

of all ti m e, 7 1  a s w ell as t h e 2 0 2 1 G e or gi a R u n off El e ctio n, f urt h er i n cr e as e d t h e n e e d f or l at e, 

e xtr a, a n d off-s hift tri ps.  T h e c o m bi n ati o n of  t h e s h e er e x p a nsi o n of m ail-i n b all ots f or t h e 

G e n er al El e cti o n a n d t h e criti c al  i m p ort a n c e of ti m el y d eli v er y of El e cti o n M ail h ei g ht e n e d t h e 

i m p ort a n c e of e ns uri n g t h at p ost al w or k ers h a v e t h e fl e xi bilit y a n d e xt e n d e d h o urs n e c ess ar y t o 

c o m pl et e d eli v eri es o n s c h e d ul e.  

1.  T h e I m p a ct of t h e D el a ys I nfli ct e d b y t h e L at e/ E xt r a T ri p P oli c y 

8 7.  T w e nt y- ei g ht st at es, i n cl u di n g P e n ns yl v a ni a a n d N e w M e xi c o, c urr e ntl y h a v e 

r e c ei pt- b y- El e cti o n- D a y d e a dli n es.7 2   I n t h es e st at es, e v e n if a r et ur n e d b all ot is p ost m ar k e d (i. e., 

m ar k e d as r e c ei v e d b y U S P S) o n or b ef or e El e cti o n D a y, it will n ot b e c o u nt e d u nl ess it is 

r e c ei v e d  b y el e cti o n offi ci als  pri or t o or o n El e cti o n D a y. 

                                                 

7 0  P ost m ast er G e n er al L o uis D e J o y T esti m o n y Tr a ns cri pt A u g ust 2 4: H o us e O v ersi g ht H e ari n g  
at 4: 5 7: 3 9 – 4: 5 7: 5 5, R e v ( A u g. 2 4, 2 0 2 0), htt ps: // w w w.r e v. c o m/ bl o g/tr a ns cri pts/ p ost m ast er-
g e n er al-l o uis- d ej o y-t esti m o n y-tr a ns cri pt- a u g ust- 2 4- h o us e- o v ersi g ht- h e ari n g. 

7 1  Dr e w D e Sil v er, M ost M ail a n d Pr o visi o n al B all ots G ot C o u nt e d i n P ast U. S. El e cti o ns - B ut 
M a n y Di d N ot , P e w Rs c h. Ctr. ( N o v. 1 0, 2 0 2 0), htt ps:// w w w. p e wr es e ar c h. or g/f a ct-
t a n k/ 2 0 2 0/ 1 1/ 1 0/ m ost- m ail- a n d- pr o visi o n al- b all ots- g ot- co u nt e d-i n- p ast- u-s- el e cti o ns- b ut- m a n y-
di d- n ot/. 

7 2  S e e Pr o c essi n g R e a di n ess of El e cti o n a n d P oli ti c al M ail D uri n g t h e 2 0 2 0 G e n er al El e cti o n, 
R e p ort N o. 2 0- 2 2 5- R 2 0, U S P S OI G 2 3 ( A u g. 3 1, 2 0 2 0), 
htt ps:// w w w. o v ersi g ht. g o v/sit es/ d ef a ult/fil es/ oi g-r e p orts/ 2 0- 2 2 5- R 2 0. p df. 
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8 8.  D ef e n d a nts’ L at e/ E xtr a Tri p P oli c y w o ul d i m p a ct v ot ers i n st at es wit h r e c ei pt- b y-

El e cti o n- D a y d e a dli n es or d e a d li n es s o o n aft er El e cti o n D a y b y c o m pr essi n g t h e ti m eli n e i n 

w hi c h a v ot er m ust m ail h er c o m pl et e d b all ot t o e ns ur e t h at h er v ot e is c o u nt e d.   

8 9.  A si m pl e e x a m pl e hi g hli g hts t h e ris ks ass o ci at e d wit h t his d el a y.  T h e 2 0 2 1 

st at e wi d e pri m ar y el e cti o n i n P e n ns yl v a ni a will t a k e pl a c e o n T u es d a y, M a y 1 8.  If a v ot er p ut 

h er c o m pl et e d b all ot i n t h e m ail o n S at ur d a y, M a y 1 5, or di n aril y it w o ul d b e d eli v er e d i n 1 – 3 

d a ys a n d w o ul d t h er ef or e b e r e c ei v e d b y t h e st at e’s El e cti o n D a y d e a dli n e.  H o w e v er, t h e 

a d diti o n al d el a y ( c o ns er v ati v el y esti m at e d t o b e u p t o t hr e e d a ys) c a us e d b y t h e L at e/ E xtr a Tri p 

P oli c y w o ul d pr e cl u d e v ot ers fr o m v oti n g b y m a il o n t h e S at ur d a y b ef or e t h e el e cti o n.  P ut 

a n ot h er w a y, a n y c o m pl et e d b all ots m ail e d o n S at ur d a y, M a y 1 5, or l at er, w o ul d b e at a 

s u bst a nti al ris k of n ot b ei n g r e c ei v e d b y t h e l o c al el e cti o n offi c e b y El e cti o n D a y —t h us 

r e n d eri n g a n y s u c h c o m pl et e d b all ot i n v ali d.   

9 0.  D ef e n d a nts’ a d missi o ns ar e c o nsist e nt wit h t his ti m eli n e.  I n l ett ers t h at U S P S 

s e nt t o st at e el e cti o n offi ci als o n J ul y 2 9, 2 0 2 0, D e f e n d a nts st at e d t h at c o m pl et e d b all ots f or t h e 

2 0 2 0 G e n er al El e cti o n n e e d e d t o b e m ail e d b y O ct o b er 2 7, 2 0 2 0 i n or d er t o b e r e c ei v e d b y 

El e cti o n D a y.  T h e n e e d f or a f ull w e e k r efl e cts t h e a d diti o n al ris k of a d el a y ( o n t o p of t h e 

n or m al First- Cl ass st a n d ar d of s er vi c e) cr e at e d b y t h e L at e/ E xtr a Tri p P oli c y. 7 3   

9 1.  I n T e x as, a c o m pl et e d b all ot will b e co u nt e d b y el e cti o n offi ci als if it is 

p ost m ar k e d o n or b ef or e El e cti o n D a y at 7 p. m. a n d  r e c ei v e d b y 5 p. m. t h e d a y aft er t h e el e cti o n.  

T e x. El e c. C o d e § 8 6. 0 0 7( a), ( d- 1) –(f); i d. § 8 6. 0 0 6( a), ( a- 1).  T his li mit e d, o n e- d a y e xt e nsi o n 

d o es n ot r e m o v e t h e ris k of l at e d eli v er y.  

                                                 

7 3  S e e, e. g. , E x. 2, L ett er fr o m T h o m as J. M ars h all, U S P S, t o S e c’ y K at h y B o o c k v ar, P a. 2 (J ul y 
2 9, 2 0 2 0). 
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9 2.  Fi n all y, s o m e v ot ers i n P e n ns yl v a ni a a n d N e w M e xi c o m a y n ot e v e n r e c ei v e t h eir 

b all ots u ntil t h e S at ur d a y  b ef or e a n el e cti o n.  I n P e n ns yl v ani a, v ot ers c a n r e q u est a n a bs e nt e e 

b all ot t hr o u g h 5 p. m. t h e T u es d a y b ef or e t h e el e cti o n ( i. e., T u es d a y, M a y 1 1 f or t h e M a y 1 8 

pri m ar y a n d s p e ci al el e cti o ns a n d T u es d a y, O ct o b e r 2 6 f or t h e N o v e m b er 2 g e n er al el e cti o n).  2 5 

P a. St at. § 3 1 4 6. 2 a( a), ( a. 3); i d. § 3 1 5 0. 1 2 a( a).  A n d i n N e w M e xi c o, v ot ers c a n r e q u est a n 

a bs e nt e e b all ot t hr o u g h t h e T h urs d a y i m m e di at el y b e f or e t h e el e cti o n.  N. M. St at. § 1- 6- 5( F).    

Gi v e n d el a ys i n b ot h r e c ei vi n g bl a n k a n d s e n di n g c o m pl et e d b all ots ass o ci at e d wit h D ef e n d a nts’ 

L at e/ E xtr a Tri p P oli c y ( c o m p o u n d e d b y D ef e n d a nts’ d efi ci e nt b all ot pr o c essi n g pr a cti c es), t h es e 

v ot ers c o ul d alt o g et h er miss t h e o p p ort u nit y  t o h a v e t h eir m ail-i n v ot es c o u nt e d. 

9 3.  As s et f ort h i n E x hi bit 2, i n t h e n e ar l y 5 0 l ett ers t h at U S P S G e n er al C o u ns el 

T h o m as M ars h all m ail e d t o st at e el e cti o n offi ci als, D ef e n d a nts a d mitt e d t h at t h eir p oli ci es w o ul d 

c a us e d el a ys t h at c o ul d dis e nfr a n c his e v ot ers w h o a p pli e d f or a b s e nt e e b all ots as d es cri b e d.  

S p e cifi c all y, U S P S a d vis e d el e cti o n offi ci als pri o r t o t h e N o v e m b er 2 0 2 0 G e n er al El e cti o n t h at 

“if a v ot er s u b mits a r e q u est [f or a n a bs e nt e e b all ot] at or n e ar [ O ct o b er 2 7, 2 0 2 0], a n d t h e b all ot 

is tr a ns mitt e d t o t h e v ot er b y m ail, t h er e is a si g nifi c a nt ris k t h at t h e v ot er will n ot h a v e s uffi ci e nt 

ti m e t o c o m pl et e a n d m ail t h e c o m pl et e d b all ot b a c k t o el e cti o n offi ci als i n ti m e f or it t o arri v e 

b y t h e st at e’s r et ur n d e a dli n e. ” 7 4   Y et d es pit e r e c o g ni zi n g t he “si g nifi c a nt ris k ” of 

dis e nfr a n c his e m e nt, D ef e n d a nts c o nti n u e d t o i m pl e m e nt p oli ci es t h at d el a y t h e d eli v er y of First-

Cl ass M ail, i n cl u di n g El e cti o n M ail, a n d —i n t h e s a m e br e at h — a d mitt e d t h at U S P S “ c a n n ot 

a dj ust its d eli v er y st a n d ar ds t o a c c o m m o d a t e t h e r e q uir e m e nts of st at e el e cti o n l a w. ”7 5   

                                                 

7 4  I d. ( e m p h asis a d d e d). 

7 5  I d. 
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9 4.  T his p ositi o n is all t h e m or e al ar mi n g gi v e n t h at D ef e n d a nts’ p oli c y c h a n g es w er e 

i nstit ut e d i n vi ol ati o n of t h eir st at ut or y o bli g ati o n t o s u b mit pro p os als t o t h e P ost al R e g ul at or y 

C o m missi o n b ef or e i m pl e m e nt ati o n.  S e e s u pr a , s e cti o n II. A. 

9 5.  I n li g ht of t h e o n g oi n g p a n d e mi c, s w ar ms of v ot ers i n b ot h t h e N o v e m b er 2 0 2 0 

G e n er al a n d G e or gi a R u n off El e cti o ns o pt e d t o f or g o v oti n g i n p ers o n i n f a v or of v oti n g b y m ail.  

M a n y will li k e wis e r el y o n m ail- i n v oti n g i n u p c o mi n g el e cti o ns i n 2 0 2 1.  C o ns e q u e ntl y, 

D ef e n d a nts’ L at e/ E xtr a Tri p P oli c y t hr e at e n e d a n d c o nti n u es t o t hr e at e n t o dis e nfr a n c his e v ot ers 

e n m ass e . 

9 6.  P ut si m pl y, u n d er t h e L at e/ E xtr a Tri p P oli c y, v ot ers w h o f oll o w t h e r ul es ar e “s et 

u p f or f ail ur e, ” b as e d o n p o li ci es b e y o n d t h eir c o ntr ol.7 6   A d el a y i n d eli v er y c a n m e a n t h at a 

“ v ot er’s ri g ht t o v ot e . . . m a y hi n g e o n r a n d o m c h a n c e, ” s u c h t h at if t w o b all ots ar e m ail e d at t h e 

s a m e ti m e, at diff er e nt p ost offi c es, w h et h er eit h er v ot e is c o u nt e d d e p e n d s “ e ntir el y o n t h e s p e e d 

at w hi c h t h eir l o c al p ost offi c e d eli v er e d t h eir v ot es. ”  G all a g h er v. N. Y. St at e B d. of El e cti o ns , 

4 7 7 F. S u p p. 3 d 1 9, 4 8 ( S. D. N. Y. 2 0 2 0).  T h e g o v er n m e nt c a n n ot o v erl o o k or dis miss a 

“s yst e mi c pr o bl e m t h at ar bitr aril y r e n d ers [t h o us a n ds of] b all ots i n v ali d. ”  I d. at 4 5. 

9 7.  U S P S d at a c o nfir ms t h at t h e ris k of d el a ys  c a us e d b y t h e L at e/ E xtr a Tri p P oli c y is 

n ot m er el y t h e or eti c al.  I n d e e d, i nt er n al U S P S d o c u m e nts s h o w t h at t h er e w as “ a si g nifi c a nt dr o p 

                                                 

7 6  P a m F essl er & El e n a M o or e, Si g n e d, S e al e d, U n d eli v er e d: T h o us a n ds Of M ail-I n B all ots 
R ej e ct e d f or T ar di n ess , N P R (J ul y 1 3, 2 0 2 0), 
htt ps:// w w w. n pr. or g/ 2 0 2 0/ 0 7/ 1 3/ 8 8 9 7 5 1 0 9 5/si g n e d-s e al e d- u n d eli v er e d-t h o us a n ds- of- m ail-i n-
b all ots-r ej e ct e d-f or-t ar di n ess. 
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m aj orit y of t h at dr o p r es ult e d fr o m a d el a y i n pr o c essi n g —t h e s er vi c e p erf or m a n c e fr o m U S P S 

p oss essi o n t o l ast pr o c essi n g s c a n w as 7. 9 6 % l o w er t h a n b as eli n e. 8 0   A s u bs e q u e nt N o v e m b er 6, 

2 0 2 0 r e p ort b y t h e U S P S Offi c e of t h e I ns p e ct or G e n er al ( “ OI G ”) s h o w e d e v e n gr e at er dr o ps, 

wit h s er vi c e s c or es f or First- Cl ass Si n gl e Pi e c e m ail d e cli ni n g 1 0. 4 % , fr o m 9 0. 1 % t o 7 9. 7 % —

w ell b el o w “t h e t ar g et of 9 6[ %]. ” 8 1   S c or es f or First- Cl ass Pr es ort m ail d e cli n e d 9. 3 % fr o m 

9 2. 2 % t o 8 2. 9 %, a g ai n w ell b el o w t h e 9 6 % t ar g et. 8 2   

9 9.  T h e f oll o wi n g c h art, b as e d o n U S P S d at a fr o m t h e E ast er n s e a b o ar d, s h o ws a 

si mil ar dr a m ati c dr o p- off i n ti m el y d eli v eri es i n t h e i m m e di at e aft er m at h of t h e J ul y 1 0 

L at e/ E xtr a Tri p P oli c y: 

 8 3  

                                                 

8 0  I d. 

8 1  OI G R e p ort, s u pr a n ot e 6 1, at 9. 

8 2  I d. 

8 3  E ast er n Ar e a AI M M e eti n g - S er vi c e U p d at e , U S P S ( A u g. 4, 2 0 2 0), 
htt ps:// p ost al pr o. us ps. c o m/ n o d e/ 8 4 0 7 (i n cl u di n g Fi g ur es 1 a n d 2).  F or Fi g ur es 1 t o 4, “ S P Y L ” 
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1 0 0.  T h e N o v e m b er 6, 2 0 2 0 OI G R e p ort n ot e d t h at  “[ d] el a y e d m ail r e p ort e d i n P ost al 

S er vi c e s yst e ms f or m ail pr o c essi n g f a ciliti es i n cr e as e d 2 1 p er c e nt, fr o m 2 billi o n pi e c es f or t h e 

w e e k e n di n g J ul y 1 0, 2 0 2 0 t o 2. 4 billi o n pi e c es f or t h e w e e k e n di n g J ul y 3 1, 2 0 2 0. ” 8 4   Li k e wis e, 

d el a y e d m ail at p ost offi c es “i n cr e as e d 1 4 3 p er c e nt, fr o m 4. 7 milli o n f or t h e w e e k e n di n g J ul y 

1 0, 2 0 2 0, t o 1 1. 4 milli o n f or t h e w e e k e n di n g J ul y 3 1, 2 0 2 0. ” 8 5   D el a ys p ersist e d t hr o u g h A u g ust, 

as r efl e ct e d b y t h e d at a U S P S r el e as e d o n A u g ust 3 1, 2 0 2 0. 8 6    

1 0 1.  T h e c a us e of t his d et eri or ati o n i n s er vi c e w as i d e ntifi e d b y t h e P ost m ast er G e n er al 

hi ms elf i n his C o n gr essi o n al t esti m o n y.  I n D eJ o y’s w or ds, h e o nl y m a d e “ o n e c h a n g e ” i n t his 

ti m e p eri o d t h at a c c o u nt e d f or t h e dr o p- off i n e arl y J ul y:  h e “ as k e d t h e t e a m t o r u n t h e 

tr a ns p ort ati o n o n ti m e a n d miti g at e e xtr a tri ps ” i n J ul y 2 0 2 0 —i. e., t h e L at e/ E xtr a Tri p P oli c y —

a n d t h e n t h e s er vi c e s c or es si g nifi c a ntl y d e cli n e d. 8 7  

1 0 2.  T h e U S P S d at a r el e as e d o n A u g ust 3 1, 2 0 2 0, h e l ps t o q u a ntif y t h e l oss of c a p a cit y 

t h at t h e L at e/ E xtr a Tri p P oli c y c a us e d.  W h e n t he n ati o n wi d e L at e/ E xtr a Tr i p P oli c y t o o k eff e ct, 

U S P S dr o p p e d fr o m a n a v er a g e of 4, 1 9 3 l at e tri p s p er d a y t o a n a v er a g e of 1, 1 4 7 l at e tri ps p er 

                                                 
r ef ers t o “s a m e p eri o d l ast y e ar. ”  A d diti o n all y, F Y 2 0 2 0 st art e d o n O ct o b er 1, 2 0 1 9, f or U S P S. 
A c c or di n gl y, W e e k 4 1 c orr es p o n ds t o t h e w e e k of J ul y 5. 

8 4  OI G R e p ort, s u pr a n ot e 6 1, at 2. 

8 5  I d. 

8 6  C o n gr essi o n al Bri efi n g: Tr a ns p ort a ti o n & S er vi c e P erf or m a n c e U p d at es, U S P S 4 ( A u g. 3 1, 
2 0 2 0), htt ps://r b. g y/ z pi o m k. 

8 7  P ost m ast er G e n er al L o uis D e J o y T esti m o n y Tr a ns cri pt A u g ust 2 4: H o us e O v ersi g ht H e ari n g  
at 3: 4 9: 0 9, R e v ( A u g. 2 4, 2 0 2 0), htt ps:// w w w.r e v. c o m/ b l o g/tr a ns cri pts/ p ost m ast er- g e n er al-l o uis-
d ej o y-t esti m o n y-tr a ns cri pt- a u g us t- 2 4- h o us e- o v ersi g ht- h e ari n g. 
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d a y, a n d fr o m a n a v er a g e of 2, 2 6 0 e xtr a tri ps p er d a y t o a v er a g e of 6 0 6 e xtr a tri ps p er d a y.  I n 

ot h er w or ds, e v er y d a y , U S P S w as c o n d u cti n g 4, 7 0 0 f e w er l at e a n d e xtr a tri ps t h a n us u al.8 8  

1 0 3.  F oll o wi n g D eJ o y’s “ o p er ati o n al pi v ot, ” a d diti o n al a n e c d ot al r e p orts of s u bst a nti al 

d el a ys a n d disr u pti o ns i n m ail s er vi c e a c c u m ul at e d n ati o n wi d e.  A c c or di n g t o p ost al w or k ers, 

D eJ o y’s p oli ci es r es ult e d i n “ d eli v er y d el a ys of at l e ast t w o d a ys  a cr oss t h e c o u ntr y. ”8 9    

1 0 4.  M ulti pl e p ost al w or k er u ni o ns affir m e d t h at D eJ o y’s n e w p oli ci es s e v er el y li mit e d 

m ail tr a ns p ort ati o n a n d c a us e d m ail t o b e l eft at  s orti n g pl a nts f or d a ys l o n g er t h a n t y pi c al.9 0   T h e 

A m eri c a n P ost al W or k ers U ni o n, “ w hi c h r e pr es e nts m or e t h a n 2 0 0, 0 0 0 P ost al S er vi c e 

e m pl o y e es a n d r etir e es, . . . r e c ei v e d a n u m b er of r e p orts fr o m p ost al w or k ers a n d c ust o m ers ” 

fr o m mi d-J ul y t o e arl y A u g ust “t h at m ail d eli v er y h a[ d] sl o w e d a n d ‘ d e gr a d e d.’ ”9 1   M ar k 

Di m o n dst ei n, t h e Pr esi d e nt of t h e A m eri c a n P ost al W or k ers U ni o n, r e p ort e d t h at h e h e ar d fr o m 

s e v er al p ost al w or k ers “ w h o s a[i d] M o n d a y m ail is n’t g oi n g o ut u ntil W e d n es d a y a n d t h at i n 

s o m e j uris di cti o ns o n s o m e d a ys , m ail is n’t g oi n g o ut at all. ”9 2   Di m o n dst ei n m a d e cl e ar t h e 

c a us e of t h e d el a ys:  “ T h e y’r e or d eri n g w or k ers t o l e a v e m ail f or a n ot h er d a y. ” 9 3   I n d e e d, at o n e 

                                                 

8 8  C o n gr essi o n al Bri efi n g: Tr a ns p ort a ti o n & S er vi c e P erf or m a n c e U p d at es, U S P S ( A u g. 3 1, 
2 0 2 0), htt ps://r b. g y/ z pi o m k. 

8 9  J essi c a D e a n et al., P ost al S er vi c e S a ys it h as “ A m pl e  C a p a cit y ” t o H a n dl e El e cti o n Aft er 
Tr u m p C asts D o u bt , C N N ( A u g. 3, 2 0 2 0), htt ps:// w w w. cn n. c o m/ 2 0 2 0/ 0 8/ 0 3/ p oliti cs/ p ost al-
s er vi c e- a m pl e- c a p a cit y- el e cti o n-tr u m p/i n d e x. ht ml ( e m p h asis a d d e d). 

9 0  R uss ell B er m a n, W h at R e all y S c ar es V oti n g E x p e rts A b o ut t h e P ost al S er vi c e , T h e Atl a nti c 
( A u g. 1 4, 2 0 2 0), htt ps:// w w w.t h e atl a nti c. c o m/ p oliti cs/ ar c hi v e/ 2 0 2 0/ 0 8/ h o w- p ost al-s er vi c e-
pr e p ari n g- el e cti o n/ 6 1 5 2 7 1/.  

9 1  D e a n et al., s u pr a  n ot e 8 9 8 9. 

9 2  B er m a n, s u p r a  n ot e 9 0. 

9 3  I d.  
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p ost offi c e, a p ost al cl er k r e p ort e d t h at u n d er t h es e n e w p oli ci es, “s o m e m ail is arri vi n g a d a y 

l at er at t h e pr o c essi n g f a cilit y, w h er e it c o ul d b e d el a y e d a g ai n. ” 9 4  

1 0 5.  U S P S p u bli cl y a c k n o wl e d g e d its o w n f e ars r e g ar di n g its a bilit y t o h a n dl e o n-ti m e 

d eli v er y of El e cti o n M ail s u b mitt e d cl os e t o El e cti o n D a y.  O n J ul y 2 9, 2 0 2 0, aft er D eJ o y’s 

p oli ci es w e nt i nt o eff e ct a n d n o ti c e a bl e s er vi c e d el a ys t o o k pl a c e, U S P S s e nt l ett ers t o 4 6 st at es 

a n d t h e Distri ct of C ol u m bi a, e x pr essl y st ati n g t h at U S P S “ c a n n ot g u ar a nt e e all b all ots c ast b y 

m ail f or t h e N o v e m b er el e cti o n will  arri v e i n ti m e t o b e c o u nt e d. ”9 5    

1 0 6.  T h e J ul y 2 9 l ett ers w ar n e d t h at “t h er e is a si g nifi c a nt ris k t h at, at l e ast i n c ert ai n 

cir c u mst a n c es, b all ots m a y b e r e q u est e d i n a m a n n er t h at is c o nsist e nt wit h y o ur el e cti o n r ul es 

a n d r et ur n e d pr o m ptl y, a n d y et n ot b e  r et ur n e d i n ti m e t o b e c o u nt e d. ”9 6   T o a c c o u nt f or t h at ris k, 

U S P S “r e c o m m e n d[ e d] t h at el e cti o n offi ci als us e First- Cl ass M ail t o tr a ns mit bl a n k b all ots a n d 

all o w 1 w e e k f or d eli v er y t o v ot ers, ” e v e n t h o u g h m a n y st at es’ el e cti o n l a ws p er mit v ot ers t o 

r e q u est a b all ot wit hi n o n e w e e k of El e cti o n D a y. 9 7   T h es e l ett ers m a d e cl e ar t h e “ gri m 

p ossi bilit y f or t h e t e ns of milli o ns of A m eri c a ns eli gi bl e f or a m ail-i n b all ot t his f all: E v e n if 

                                                 

9 4  L a ur a J. N els o n & M a y a L a u, “ Li k e Ar m a g e d d o n ”: R otti n g F o o d, D e a d A ni m als a n d C h a os at 
P ost al F a ciliti es A mi d C ut b a c ks , L. A. Ti m es ( A u g. 2 0, 2 0 2 0), 
htt ps:// w w w.l ati m es. c o m/ c alif or ni a/st or y/ 2 0 2 0- 0 8- 2 0/ us ps- c ut b a c ks- p ost- offi c e- c h a os. 

9 5  Eri n C o x et al., P ost al S er vi c e W ar ns 4 6 St at es T h eir V ot ers C o ul d B e Dis e nfr a n c his e d b y 
D el a y e d M ail-I n B all ots , W as h. P ost ( A u g. 1 4, 2 0 2 0), 
htt ps:// w w w. w as hi n gt o n p ost. c o m/l o c al/ m d- p oliti cs/ us ps-st at es- d el a y e d- m ail-i n-
b all ots/ 2 0 2 0/ 0 8/ 1 4/ 6 4 bf 3 c 3 c- d c c 7 - 1 1 e a- 8 0 5 1- d 5f 8 8 7 d 7 3 3 8 1 _st or y. ht ml. 

9 6  E x. 2, L ett er fr o m T h o m as J. M ars h all, U S P S, t o S e c’ y K at h y B o o c k v ar, P a. 2 (J ul y 2 9, 2 0 2 0) 
( e m p h asis a d d e d). 

9 7  I d. 
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p e o pl e f oll o w all of t h eir st at e’ s el e cti o n r ul es, t h e p a c e of U S P S d eli v er y m a y dis q u alif y t h eir 

v ot es. ” 9 8    

1 0 7.  I n a s u bs e q u e nt l ett er t o U S P S w or k ers o n A u g ust 1 3, 2 0 2 0, D eJ o y hi ms elf 

a c k n o wl e d g e d t h at d eli v er y sl o w d o w ns w er e “ u ni nt e n d e d c o ns e q u e n c es ” of his n e w p oli ci es. 9 9   

Criti c all y, it w as “ n ot e ntir el y cl e a r h o w t e m p or ar y t h e d el a ys will b e. ”1 0 0   A n d d el a ys c o nti n u e d.  

I n p arti c ul ar, b e c a us e of t h e L at e/ E xtr a Tri p P oli c y, n u m er o us pie c es of m ail w er e l eft b e hi n d at 

b ot h pr o c essi n g pl a nts a n d d eli v er y c e nt ers, w hil e t h e u n a v ail a bilit y of o v erti m e l eft w or k ers 

wit h i ns uffi ci e nt h o urs t o pr o c ess a n d d eli v er m ail,  l e a di n g t o l ar g er a n d l ar g er pil es of l eft-

b e hi n d m ail. 1 0 1  

2.  T his C o u rt F o u n d T h at t h e L at e/ E xt r a T ri p P oli c y U n d ul y B u r d e n e d 
Pl ai ntiffs’ Ri g ht t o V ot e. 

1 0 8.  O n A u g ust 2 8, 2 0 2 0, Pl ai ntiffs br o u g ht s u it o n t h e gr o u n ds t h at P ost m ast er 

G e n er al D eJ o y’s p oli ci es, i n cl u di n g t h e L at e/ E xtr a Tri p P oli c y, i nj e ct e d a n i nt ol er a bl e ris k of 

d el a y i nt o t h e 2 0 2 0 el e cti o n a n d u n c o nstit uti o n all y b ur d e n e d t h e ri g ht t o v ot e.   

1 0 9.  O n S e pt e m b er 8, 2 0 2 0, Pl ai ntiffs fil e d a m oti o n f or pr eli mi n ar y i nj u n cti o n, 

r e q u esti n g t h at t h e C o urt e nj oi n D ef e n d a nts fr o m e nf or ci n g t h e L at e/ E xtr a Tri p P oli c y o n t h e 

gr o u n ds t h at t h e P oli c y ris k e d dis e nfr a n c hi si n g t h o us a n ds of v ot ers wit h o ut s er vi n g a n y 

                                                 

9 8  C o x, s u pr a n ot e 9 5. 

9 9  I d. 

1 0 0  S e e A d a m Cl ar k Est es, W h at’s Wr o n g Wit h t h e M ail , V o x ( A u g. 7, 2 0 2 0), 
htt ps:// w w w. v o x. c o m/r e c o d e/ 2 0 2 0/ 8/ 7/ 2 1 3 5 8 9 4 6/ p ost al- s er vi c e- m ail- d el a ys el e cti o n-tr u m p- m ail-
i n- b all ots. 

1 0 1  S e e  Mi c h a el S ai n at o, P ost m ast er G e n er al’s C h a n g es C a usi n g M ail D el a ys, U S P S W or k ers 
S a y , T h e G u ar di a n ( A u g. 1 6, 2 0 2 0), htt ps:// w w w.t he g u ar di a n. c o m/ b usi n ess/ 2 0 2 0/ a u g/ 1 6/ us ps-
m ail- d el a ys- p ost m ast er- g e n er al- c h a n g es- w or k ers; s e e als o J a m es D o u b e k, P ost al W or k ers D e cr y 
C h a n g es A n d C ost- C utti n g M e as ur es , K U O W ( A u g. 1 1, 2 0 2 0), htt ps://k u o w. or g/st ori es/ p ost al-
w or k ers- d e cr y- c h a n g es- a n d- c ost- c utti n g- m e as ur es. 
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l e giti m at e g o v er n m e nt i nt er est.  I n d e e d, t h e P oli c y a ct u all y u n d er mi n e d U S P S’s st at ut or y 

missi o n of pr o vi di n g pr o m pt, r eli a bl e, a n d effi ci e nt s er vi c e.  A n d a n y j ust ifi c ati o n b as e d o n c ost 

w as b eli e d b y t h e r el ati v el y s m all i m p a ct o n t h e p u bli c fis c a n d D ef e n d a nt s’ o w n i nsist e n c e t h at 

t h e y h a d n o n e e d f or a d diti o n al f u n di n g.   

1 1 0.  O n S e pt e m b er 2 8, 2 0 2 0, t his C o urt gr a nt e d Pl ai ntiffs’ m oti o n f or a pr eli mi n ar y 

i nj u n cti o n, fi n di n g t h at t h e J ul y 2 0 2 0 P oli c y C ha n g es i m p os e d u n d u e b ur d e ns o n t h e i n di vi d u al 

Pl ai ntiffs’ a n d ot h er v ot ers’ ri g ht  t o v ot e, a n d t h at a bs e nt i nju n cti v e r eli ef, Pl ai ntiffs f a c e d 

irr e p ar a bl e h ar m.1 0 2    

1 1 1.  A c c or di n gl y, t h e C o urt u n e q ui v o c all y “ O R D E R E D t h at p urs u a nt t o t h e Or d er, 

D ef e n d a nts ar e H E R E B Y E NJ OI N E D fr o m e n f or ci n g t h e L at e/ E xtr a Tri p P oli c y[.] ”1 0 3  

3.  D ef e n d a nts F ail e d t o A d e q u at el y R e s p o n d t o t h e C o u rt’s O r d e r.  

1 1 2.  E v e n aft er t his C o urt e nt er e d a pr eli mi n ar y i nj u n cti o n, D ef e n d a nts f ail e d t o t a k e 

a n y  a cti o n i n r es p o ns e f or s e v er al w e e ks, b e c a us e t h e y b eli e v e d “t h er e w as n’t a n yt hi n g t o 

c h a n g e. ” 1 0 4  

1 1 3.  F oll o wi n g t his i n a cti o n, U S P S’s w e e kl y o n-ti m e s er vi c e s c or es f or First- Cl ass 

M ail dr o p p e d e v e n l o w er —t o 8 6. 1 5 % o n O c t o b er 3, 8 5. 5 8 % o n O ct o b er 1 0, a n d 8 0. 8 5 % o n 

O ct o b er 1 7. 1 0 5   A n d t h e n u m b er of l at e a n d e xtr a tri ps d uri n g t his p eri o d r e m ai n e d d e pr ess e d, f ar 

b el o w t h e l e v els t h at pr e d at e d t h e J ul y 2 0 2 0 P oli c y. 1 0 6  

                                                 

1 0 2  S e e V ot e F or w ar d v. D e J o y , N o. 2 0- 2 4 0 5, 2 0 2 0 W L 5 7 6 3 8 6 9 ( D. D. C. S e pt. 2 8, 2 0 2 0).  

1 0 3  Or d er 1 ( S e pt. 2 8, 2 0 2 0), E C F N o. 3 1. 

1 0 4  R o b ert Ci ntr o n D e p. Tr. ( O ct. 1 5, 2 02 0), at 1 5 8: 2 4 – 1 5 9: 1 5, E C F N o. 3 3- 4.   

1 0 5  U S P S F Y 2 0 Q 2 - F Y 2 1 Q 1 T o- D at e S er vi c e P erf or m a n c e F or M ar k et- D o mi n a nt Pr o d u cts 1 
( N o v. 1 8, 2 0 2 0), E C F N o. 1 1 8- 6. 

1 0 6  L at e & E xtr a Tri ps R e p ort ( N o v. 1 8, 2 0 2 0), E C F N o. 1 1 8- 1. 
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1 1 4.  As a r es ult of D ef e n d a nts’ f ail ur e t o c o m p l y wit h t h e C o urt’s Or d er, Pl ai ntiffs o n 

O ct o b er 2 2, 2 0 2 0 fil e d a n e m er g e n c y m oti o n t o e nf or c e a n d m o nit or c o m pli a n c e wit h t h e 

pr eli mi n ar y i nj u n cti o n. 1 0 7    

1 1 5.  O n O ct o b er 2 7, 2 0 2 0, t h e C o urt gr a nt e d Pl ai ntiffs’ e m er g e n c y m oti o n.  A m o n g 

ot h er t hi n gs, t h e C o urt or d er e d D ef e n d a nts t o e x pli citl y n otif y r el e v a nt U S P S p ers o n n el t h at t h e 

J ul y 1 4, 2 0 2 0 g ui d eli n es o n t h e us e of l at e a n d e xtr a tri ps w er e r es ci n d e d a n d t o fil e wit h t h e 

C o urt e a c h m or ni n g:  ( 1) d ail y d at a o n t h e n u m b er of l at e a n d e xtr a tri ps p erf or m e d t h e pr e c e di n g 

d a y; ( 2) u p d at e d d at a o n t h e p er c e nt a g e of o n-ti m e d eli v eri es; a n d ( 3) a n y ot h er r e p orts g e n er at e d 

a n d pr o d u c e d t o C o n gr ess, ot h e r c o urts, or ot h er liti g a nts.1 0 8  

1 1 6.  F oll o wi n g t h e C o urt’s Or d er, D ef e n d a nts’  s er vi c e s c or es f or First- Cl ass M ail 

b e g a n t o i m pr o v e, risi n g fr o m 8 1. 5 7 % o n O c t o b er 2 4 t o 8 4. 6 1 % o n O ct o b er 3 1, a n d 8 5. 4 0 % o n 

N o v e m b er 7. 1 0 9   H o w e v er, t h os e s c or es w er e still w ell b el o w U S P S’s s er vi c e st a n d ar d of 9 6 %.   

4.  D ef e n d a nts’ I n a d e q u at e B all ot P r o c essi n g P r a cti c es 

1 1 7.  D uri n g t h e 2 0 2 0 el e cti o n c y cl e, D ef e n d a nt s — p urs u a nt t o c o urt or d ers i n ot h er 

j uris di cti o ns — b el at e dl y iss u e d m e m or a n d a o n O cto b er 1 3, 2 0, a n d 2 8 t h at o utli n e d t h e f oll o wi n g 

e xtr a or di n ar y m e as ur es t o i m pr o v e t h e ti m el y d eli v er y of El e cti o n M ail. 

1 1 8.  L at e a n d E xtr a Tri ps St at e m e nt.  U S P S’s O ct o b er 1 3 M e m or a n d u m “r eit er at e[ d] ” 

t h at “l at e a n d e xtr a tri ps ar e n ot b a n n e d. ”1 1 0   H o w e v er, t his m e m or a n d u m f ail e d t o st at e t h at t h e 

J ul y 2 0 2 0 g ui d eli n es w er e r es ci n d e d, r e v o k e d, or s us p e n d e d.  

                                                 

1 0 7  Pls.’ M ot. t o E nf or c e, E C F N o. 3 3. 

1 0 8  Mi n. Or d er ( O ct. 2 7, 2 0 2 0).  

1 0 9  U S P S F Y 2 0 Q 2 - F Y 2 1 Q 1 T o- D at e S er vi ce P erf or m a n c e F or M ar k et- D o mi n a nt Pr o d u cts 
( N o v. 1 8, 2 0 2 0), E C F N o. 1 1 8- 6, at 1. 

1 1 0  E x. 4, O ct. 1 3 M e m., at 3.   
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1 1 9.  T h e H u b- a n d- S p o k e S yst e m.  U S P S’s O ct o b er 2 0 M e m or a n d u m est a blis h e d a 

“ h u b- a n d-s p o k e ” s yst e m i nt e n d e d t o s p e e d u p t h e d eli v er y of b all ots t o  l o c al a n d n o n-l o c al 

B o ar ds of El e cti o n b y at l e ast o n e d a y b y eli mi n ati n g t h eir tri p t o t h e pr o c essi n g pl a nt a n d 

s c h e d uli n g dri v ers t o d eli v er b all ots dir e ctl y fr o m  t h e d eli v er y u nit t o t he a p pr o pri at e B o ar d of 

El e cti o ns. 1 1 1    

1 2 0.  T o i m pl e m e nt t h e h u b- a n d-s p o k e s yst e m, m ulti pl e d eli v er y u nits w er e dir e ct e d t o 

us e o n e c e ntr al offi c e as a “ h u b ” f or all of t h e b a ll ots r e c ei v e d b y t h os e d eli v er y u nits, wit h t h e 

h u b t h e n s c h e d uli n g dri v ers t o d eli v er ( or “s p o k e ”) b all ots dir e ctl y fr o m t h e h u b t o t h e 

a p pr o pri at e B o ar d of El e cti o ns. 1 1 2  

1 2 1.  H o w e v er, i m pl e m e nt ati o n of t h e h u b- a n d-s p o k e s yst e m di d n ot b e gi n u ntil t h e d a y 

b ef or e t h e el e cti o n, a n d t h e s yst e m di d n ot t a k e f ull eff e ct u ntil El e cti o n D a y. 1 1 3   U n d er t h e 

s c h e d ul e l ai d o ut i n t h e m e m or a n d u m, b all ots d esti n e d f or l o c al B o ar ds of  El e cti o ns w o ul d b e gi n 

d eli v er y usi n g t h e h u b- a n d-s p o k e s yst e m o n N o v e m b er 2, 2 0 2 0. 1 1 4   F or b all ots b ei n g d eli v er e d t o 

n o n-l o c al B o ar ds of El e cti o ns, t h e h u b- a n d-s p o k e s yst e m di d n ot b e gi n u ntil El e cti o n D a y, 

N o v e m b er 3. 1 1 5   A s a r es ult, all b all ots s e nt m or e t h a n t w o d a ys b ef or e t h e el e cti o n w er e still at 

ris k of l at e d eli v er y b e c a us e t h e y h a d t o tr a v el t hr o u g h t h e u n d er p erf or mi n g pr o c essi n g pl a nts.  

A n d n o n-l o c al b all ots w er e at ri s k e v e n if t h e y w er e s e nt t h e d a y b ef or e t h e el e cti o n. 

                                                 

1 1 1  E x. 5, O ct. 2 0 M e m., at 3; Gl ass D e p. Tr. at 2 0 7: 1 4 – 2 0 8: 1.   

1 1 2  S e e Gl ass D e p. Tr. at 1 4 0: 1 7 – 2 1. 

1 1 3  E x. 5, O ct. 2 0 M e m., at 3. 

1 1 4  I d. 

1 1 5  I d. 
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1 2 2.  T h e L o c al T ur n ar o u n d O pti o n.  U S P S’s O ct o b er 2 0 M e m or a n d u m als o 

est a blis h e d a “l o c al t ur n ar o u n d ”  o pti o n, w hi c h c o ul d b e r e q uest e d b y a l o c al d eli v er y u nit. 1 1 6   

U n d er t his o pti o n, if a b all ot w as r e c ei v e d b y a l o c al d eli v er y u nit t h at als o s e r vi c e d t h e B o ar d of 

El e cti o ns f or w hi c h it w as d esti n e d, t h e d eli v er y u nit c o ul d p ost m ar k a n d m ail t h at b all ot dir e ctl y 

t o t h e B o ar d of El e cti o ns wit h o ut e v er e nt erin g t h e b all ot i nt o  t h e pr o c essi n g pl a nt s yst e m.1 1 7   B y 

a v oi di n g t h e pr o c essi n g pl a nt, t h is o pti o n “ w o ul d m a k e d eli v er y f ast er b y at l e ast o n e d a y. ”1 1 8    

1 2 3.  Still, t h e l o c al t ur n ar o u n d pr o c ess o nl y a p pli e d w h e n t h e r el e v a nt v ot er a n d t h e 

B o ar d of El e cti o ns t o w hi c h s h e s e nt h er b all ot w er e b ot h s er vi c e d b y t h e s a m e d eli v er y u nit.  

T h e f a ct t h at t his o pti o n w as a ut h oriz e d b ut n ot m a n d at or y  cr e at e d t h e ris k t h at a v ot er’s 

c o m pl et e d b all ot m a y n ot b e e x p e d it e d t hr o u g h t h e l o c al t ur n ar o u n d o pti o n.1 1 9    

1 2 4.  T h e “ H ol d o ut ” S yst e m at Pr o c essi n g Pl a nts.  U S P S’s O ct o b er 2 8 M e m or a n d u m 

est a blis h e d a “ dir e ct h o l d o ut ” pr o c ess t o b e i m pl e m e nt e d at pr o c essi n g pl a nts b y O ct o b er 3 0, 

2 0 2 0 —f o ur d a ys b ef or e t h e el e cti o n. 1 2 0   U n d er t his pr o c ess, i nst e a d of s e n di n g t h e b all ots 

t hr o u g h t h e e ntir et y of t h e n or m al pr o c essi n g s yst e m, pr o c essi n g pl a nts w o ul d i d e ntif y b all ots 

e arl y i n t h e s orti n g pr o c ess a n d pl a c e t h e b all ots  i n a bi n c orr es p o n di n g t o t h e B o ar d of El e cti o ns 

t o w hi c h t h e y s h o ul d b e d eli v er e d.1 2 1  

1 2 5.  T h e dir e ct h ol d o ut pr o c ess w as i nt e n d e d t o c ut d o w n o n pr o c essi n g ti m e b y 

s ki p pi n g a d diti o n al r o u n ds of s orti n g a n d all o wi n g pr o c essi n g pl a nts t o s u b mit a b all ot t o t h e 

                                                 

1 1 6  I d. at 2. 

1 1 7  Gl ass D e p. Tr. at 1 4 6: 1 7 – 1 4 7: 5, 1 4 7: 1 3 – 1 4 8: 1. 

1 1 8  I d. at 2 2 0: 4 – 1 0.   

1 1 9  I d. at 1 4 6: 1 7 – 1 4 7: 5; E x. 5, O ct. 2 0 M e m., at 2. 

1 2 0  E x. 6, O ct. 2 8 M e m., at 2 – 3. 

1 2 1  Gl ass D e p. Tr. at 1 0 2: 2 – 1 7. 
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B o ar d of El e cti o ns t h e d a y aft er r e c ei vi n g it. 1 2 2   B all ots wit h r et ur n e n v el o p es d esi g n e d i n 

a c c or d a n c e wit h U S P S r e c o m m e n d a ti o ns —t h at is, t h os e wit h a n I nt elli g e nt M ail ® b ar c o d e 

( “I M b ”), t h e c orr e ct c o nt e nt i d e ntifi er n u m b er ( “ CI N ”), a n d t h e c orr e ct f a ci n g i d e ntifi c ati o n 

m ar k ( “ FI M ”) —s h o ul d b e tr a c k e d i n t h e pr o c essi n g s c or es t h at U S P S p u blis h es, e v e n if t h e y 

w er e “ h el d o ut. ”  1 2 3  T h us, U S P S pr o c essi n g s c or es s h o ul d i m pr o v e if t h e h ol d o ut pr o c ess is 

eff e cti v e i n r e d u ci n g pr o c essi n g ti m e. 1 2 4    

1 2 6.  Alt o g et h er, m a n y of t h e m e as ur es c all e d f or b y t h es e m e m or a n d a w er e m er el y 

“ a ut h ori z e d, ” r at h er t h a n r e q uir e d, t h us l e a vi n g t h e ri g hts of v ot ers u p t o t h e w hi ms of U S P S 

p ers o n n el.  Ot h er m e as ur es w er e i m pl e m e nt e d t o o l at e t o st o p m a n y b all ots fr o m b ei n g f u n n el e d 

i nt o t h e u n d er p erf or mi n g pr o c essi n g s yst e m, t h us d el a yi n g b all ot d eli v er y.  U S P S its elf 

r e c o g ni z e d t h e n e c essit y of c o nsist e nt a n d e arl y i m pl e m e nt ati o n of e xtr a or di n ar y m e as ur es.  

I n d e e d, U S P S l e a d ers hi p r e p e at e dl y a c k n o wl e d g e d t h at e xtr a or di n ar y m e asur es w er e n e c ess ar y 

t o e ns ur e t h at m ail-i n b all ots w er e d eli v er e d o n ti m e.   

1 2 7.  I n t esti m o n y b ef or e t his C o urt, Kristi n S e a v er, U S P S’s C hi ef R et ail a n d D eli v er y 

Offi c er, s ai d t h at wit h o ut e x p a n di n g o p er ati o ns t h e w e e k e n d pri o r t o El e cti o n D a y, “ w e k n o w w e 

c a n’t t ur n t h os e b all ots ar o u n d i n ti m e f or t h at T u es d a y el e cti o n d e p e n di n g o n t h e s er vi c e 

st a n d ar d. ” 1 2 5   T h es e e x p a n d e d o p er ati o ns i n cl u d e co n d u cti n g pi c k- u ps fr o m bl u e U S P S b o x es o n 

                                                 

1 2 2  I d. at 1 0 2: 2 – 1 7, 1 0 8: 1 0 – 1 3. 

1 2 3  I d. at 2 4 6: 1 9 – 2 4 7: 1 2. 

1 2 4  I d. 

1 2 5  E x. 7, Hr’ g Tr. ( O ct. 3 0, 2 0 2 0), at 1 5: 1 2 – 1 6. 
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S u n d a y, r u n ni n g a d diti o n al tr a ns p ort ati o n fr o m p ost  offi c es t o pr o c essi n g pl a nts o n S u n d a y, a n d 

r e q uiri n g pl a nts t o pr o c ess o ut g oi n g m ail o n S u n d a y. 1 2 6    

1 2 8.  Mi c h a el B ar b er, U S P S’s Vi c e Pr esi d e nt of Pr o c essi n g a n d M ai nt e n a n c e 

O p er ati o n, li k e wis e t estifi e d t h at  “if [ b all ots] w er e l eft t o g o t hr o u g h t h e r e g ul ar a n d n or m al 

pr o c ess ” t h e w e e k e n d b ef or e a T u es d a y el e cti o n, “t h e y w o ul d b e at ris k of n ot m a ki n g it t o t h eir 

d esti n ati o n ti m el y. ” 1 2 7   I n or d er t o c o m b at t his ris k, Mr. B ar b er s u g g est e d t h at U S P S h a d t o t a k e 

m e as ur es i n cl u di n g:  “ m a n u al[l y] s ort[i n g] ” l o c al b all ots at pr o c essi n g f a ciliti es a n d “ e x p e dit[i n g 

t h e m] t o a B o ar d of El e cti o n or a p ost offi c e t hat s er v es a B o ar d of El e cti o ns, ” i d e ntif yi n g n o n-

l o c al b all ots a n d pl a ci n g t h e m i n t h e Ex pr ess M ail n et w or k, i m pl e m e nti n g “ a d diti o n al 

tr a ns p ort ati o n, ” a n d a d di n g st a n d b y r es o ur c es i n cl u di n g “ m a xi mi zi n g t h e f ull us e of a n y 

o v erti m e us a g e. ” 1 2 8    

1 2 9.  A n d U S P S’s R e gi o n al Vi c e Pr esi d e nt of Pr o c essi n g O p er ati o ns, D a n e C ol e m a n, 

t estifi e d t h at “ all a v ail a bl e r eso ur c es ” ar e n e c ess ar y t o e ns ur e El e cti o n M ail is d eli v er e d i n a 

ti m el y m a n n er i n t h e d a ys pri or t o a n el e ctio n, i n cl u di n g “ utili z[i n g] as m u c h o v erti m e as 

n e c ess ar y t o g et t h e j o b d o n e. ” 1 2 9  

1 3 0.  Y et U S P S di d n ot i m pl e m e nt t h os e e xtr a or d i n ar y m e as ur es si m pl y b e c a us e t h e y 

t h o u g ht t h os e m e as ur es n e c ess ar y.  K e vi n Br ay, a U S P S e m pl o y e e w h o o v ers a w m ail pr o c essi n g 

f or t h e 2 0 2 0 G e n er al El e cti o n, t estifi e d t h at t h e O ct o b er 2 0 M e m or a n d u m a n d t h e m e as ur es it p ut 

                                                 

1 2 6  I d. at 1 2: 1 0 – 1 3: 1 3. 

1 2 7  E x. 8, Hr’ g Tr. ( O ct. 3 1, 2 0 2 0, 3 p m) at 9: 1 9 – 2 4. 

1 2 8  I d. at 1 0: 5 – 1 2, 1 1: 2 – 6, 1 2: 2 0 – 1 4: 1; s e e als o i d. at 1 3: 2 3 – 1 4: 1 0, 2 0: 2 3 (t estif yi n g t h at 
e xtr a or di n ar y m e as ur es w er e r e q uir e d b e c a us e b a ll ots c oll e ct e d t h e d a y b ef or e a n el e cti o n a n d 
b o u n d f or a l o c al B O E w o ul d n ot n e c ess aril y b e d eli v er e d o n ti m e if U S P S i m pl e m e nt e d “its 
r e g ul ar s ort ati o n ”). 

1 2 9  I d. at 4 9: 2 2 – 5 0: 5. 
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f or w ar d “[ w er e] b ei n g d o n e b e c a us e w e w er e u n d er s o m e h e at fr o m t h e c o urts. ”1 3 0   I n d e e d, h e 

w as t ol d t h at “ w e’r e g oi n g t o h a v e t o d o e v er yt hi n g, m o v e h e a v e n a n d e art h t o d eli v er b all ot 

m ail, ” b e c a us e “[ w] e d o n’t w a nt t h e c o urts t o c o m e b a c k a n d s a y w e di d n’t d o e v er yt hi n g w e 

c o ul d. ” 1 3 1  

1 3 1.  I n p arti c ul ar, Br a y t estifi e d t h at U S P S t h o u g ht it n e c ess ar y t o r e q uir e pr o c essi n g 

f a ciliti es t o c o n d u ct d ail y b all ot s w e e ps a n d c ertif y t h at t h e y  w er e “ All Cl e ar ” of El e cti o n M ail 

b e c a us e b all ots c o ul d b e f o u n d i n u n e x p e ct e d pl a c es, s ort e d i n c orr e ctl y, or s e nt t o t h e wr o n g 

d esti n ati o n. 1 3 2   Gi v e n t h e i m p ort a n c e of t h es e s w e e ps, e a c h pl a nt w as s u p p os e d t o h a v e a pl a n i n 

pl a c e t o c o n d u ct s w e e ps o n El e cti o n D a y. 1 3 3   H o w e v er, Mr. Br a y a c k n o wl e d g e d t h at U S P S di d 

n ot h a v e a n y writt e n d o c u m e nt ati o n r e q uiri n g t h at pl a n, n or di d h e v erif y w h et h er pl a ns w er e 

i n d e e d i n pl a c e.1 3 4   

1 3 2.  I n pr a cti c e, U S P S’s d at a c o nfir ms t h at n u m er o us b all ots c o nti n u e d t o g o t hr o u g h 

pr o c essi n g pl a nts wit h “ u n a c c e pt a bl e ” pr o c essi n g  s c or es i n t h e l e a d- u p t o t h e N o v e m b er 2 0 2 0 

G e n er al El e cti o n. 1 3 5   F or e x a m pl e, c o nsi d er t h e n u m b er of b all ots f u n n el e d t hr o u g h t h e Atl a nt a 

a n d C e ntr al P e n ns yl v a ni a Distri ct  pr o c essi n g pl a nts, w h er e t h e pro c essi n g s c or es r e g ul arl y f ell 

                                                 

1 3 0  E x. 9, Hr’ g Tr. ( N o v. 4, 2 0 2 0) at 1 1 1: 1 9 – 2 1. 

1 3 1  I d. at 1 1 2: 1 – 4. 

1 3 2  I d. at 6 7: 4 – 2 1, 7 7: 6 – 9. 

1 3 3  I d. at 8 2: 1 – 8. 

1 3 4  I d. at 8 2: 9 – 1 4. 

1 3 5  Gl ass D e p. Tr. at 2 5 0: 9 – 1 7. 

Case 1:20-cv-02405-EGS   Document 170-2   Filed 03/05/21   Page 48 of 79



Case 1:20-cv-02405-EGS   Document 170-2   Filed 03/05/21   Page 49 of 79



 

4 9 
 

e xtr a or di n ar y m e as ur es t h at w er e p ut i n pl a c e. ” 1 3 9   Li k e wis e, at U S P S’s 3 0( b)( 6) d e p ositi o n 

r e g ar di n g t h e d eli v er y of G e or gi a El e cti o n M ail, U S P S’s Mr. R o b ert J usti n Gl ass, M a n a g er of 

O p er ati o ns I n d ustri al E n gi n e eri n g at U S P S’s W a s hi n gt o n, D. C. H e a d q u art ers, a d mitt e d t h at 

s o m e “ b all ots t h at w er e m ail e d o n ti m e di d n ot m a k e it ” d uri n g t h e N o v e m b er 2 0 2 0 G e n er al 

El e cti o n, as U S P S’s p erf or m a n c e w a s “ b y n o m e a ns, p erf e ct. ” 1 4 0  

1 3 4.  Aft er r e vi e wi n g U S P S’s l o w pr o c essi n g s c or es, t his C o urt or d er e d t h at U S P S 

f a ciliti es i n Distri cts “ w h os e El e cti o n M ail pr o c essi n g s c or es f or c o m pl et e d b all ots r et ur n e d b y 

v ot ers (I n b o u n d B all ots) w er e b el o w 9 0 p er c e nt f or at l e ast t w o d a ys fr o m O ct o b er 2 6 t o 2 8 ” 

m ust “i m pl e m e nt t h e ‘ D eli v er y’ m e as ur es o utli n e d i n U S P S’s ‘ E xtr a or di n ar y M e as ur es 

M e m or a n d u m’ d at e d O ct o b er 2 0, 2 0 2 0 u nl ess t h e i m pl e m e nt ati o n of a n y of t h e e xtr a or di n ar y 

m e as ur es, at a distri ct or f a cilit y l e v el, w o ul d cr e at e a si g nifi c a nt ris k  of r e d u ci n g t h e ti m el y 

d eli v er y of I n b o u n d B all ots. ” 1 4 1   O n N o v e m b er 1, t h e C o urt e nt er e d a n or d er r e q uiri n g U S P S t o, 

a m o n g ot h er t hi n gs:  r e distri b ut e  its O ct o b er 2 8 M e m or a n d u m wit h t h e i nstr u cti o n t h at “s p e ci al 

pr o c e d ur es m ust b e p ut i n pl a c e t o e ns ur e w e d eli v er e v er y b all ot p ossi bl e b y t h e c ut off ti m e o n 

El e cti o n D a y ”; us e t h e E x pr ess M ail  n et w or k t o e x p e dit e b all ots; cl e ar all b all ots wit h l o c al 

d esti n ati o ns t h e s a m e d a y or b y t h e n e xt m or ni n g; a n d e ns ur e t h at p ost offi c es a n d pr o c essi n g 

pl a nts w er e p ost m ar ki n g all b all ots. 1 4 2  

                                                 

1 3 9  I d. at 9 3: 1 9 – 2 4; s e e als o i d. at 9 4: 6 – 7 ( “I d o n’t k n o w w h y [t h es e b all ots w e r e d eli v er e d l at e] 
a n d t h er e’s n o e x c us e.  It s h o ul d n e v er h a v e h a p p e n e d. ”). 

1 4 0  Gl ass D e p. Tr. at 1 2 8: 8 – 1 0. 

1 4 1  Mi n. Or d er ( O ct. 3 0, 2 0 2 0). 

1 4 2  Or d er 1 – 2 ( N o v. 1, 2 0 2 0), E C F N o. 6 6. 
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B.  U S P S P oli ci es F ail e d T o E ns u r e Ti m el y B all ot D eli v e r y P ri o r t o t h e P a rti es’ 
D e c e m b e r 2 3 A g r e e m e nt. 

1 3 5.  T h e N o v e m b er 2 0 2 0 G e n er al El e cti o n p ass e d, b ut v ot ers’ n e e d t o v ot e b y m ail di d 

n ot.  N eit h er di d U S P S’s o bli g ati o n t o t h os e v ot ers.  A n d s o, i n r e c o g niti o n of D ef e n d a nts’ pri or 

r el u ct a n c e t o c o m pl y wit h t his C o urt’s or d ers a n d its c o nti n u e d p o or p erf or m a n c e i n t h e Atl a nt a 

Distri ct i n p arti c ul ar, Pl ai nti ffs s o u g ht t his C o urt’s l e a v e t o c o n d u ct dis c o v er y r el at e d t o t h e 

i m p e n di n g G e or gi a R u n off El e cti o n.1 4 3   T his C o urt gr a nt e d t hat l e a v e o n N o v e m b er 1 9, 2 0 2 0, 

a n d Pl ai ntiffs s er v e d t h eir dis c o v er y r e q u ests a n d R ul e 3 0( b)( 6) d e p ositi o n n oti c e t h e n e xt d a y. 

1 3 6.  G e or gi a B o ar ds of El e cti o ns b e g a n m aili n g a bs e nt e e b all ots t o v ot ers o n 

N o v e m b er 1 8, 1 4 4  a n d b y D e c e m b er 4, m or e t h a n a millio n G e or gi a ns h a d r e q u est e d a n a bs e nt e e 

b all ot a n d m or e t h a n 6 0, 0 0 0 h a d c ast t h eir b all ot. 1 4 5   Wit h t h e N o v e m b er 2 0 2 0 G e n er al El e cti o n 

b e hi n d t h e m, D ef e n d a nts s h o ul d h a v e b e e n p ois e d t o e x e c ut e t h eir l e ar ni n gs a n d i m pr o v e o n 

t h eir p erf or m a n c e i n t h e f ast- a p pro a c hi n g J a n u ar y R u n off El e cti o n.   

1 3 7.  Y et f or w e e ks, D ef e n d a nts p ut off iss ui n g g ui d a n c e f or t h e J a n u ar y R u n off.  A n d 

t h eir eff orts t o pr e p ar e f or t h e R u n off El e cti o n w er e i ns uffi ci e nt i n ot h er r es p e cts, t o o.  At 

U S P S’s 3 0( b)( 6) d e p ositi o n, R o b ert J usti n Gl a ss a gr e e d t h at “ pr o c essi n g s c or es f or i n b o u n d 

[ b all ots] i n Atl a nt a [ w e]r e c o nsist e ntl y b el ow n ati o n al a v er a g es ” a n d w er e “ u n a c c e pt a bl e. ” 1 4 6   

H o w e v er, d es pit e t his ass ess m e nt a n d U S P S’s p o or p erf or m a n c e i n G e or gi a g e n er all y, h e di d n ot 

                                                 

1 4 3  S e e N oti c e of Pls.’ Pr o p os al f or F urt h er Pr o c e e di n gs & Pr o p os e d Or d er, E C F N o. 1 1 3.   

1 4 4  St e p h a ni e S a ul, Wit h All E y es o n S e n at e R u n off i n G e or gi a, H er e’s H o w R esi d e nts C a n V ot e , 
N. Y. Ti m es ( N o v. 1 7, 2 0 2 0), htt ps:// w w w. n yti m es. c o m/ 2 0 2 0/ 1 1/ 1 7/ us/ p oliti cs/ g e or gi a-s e n at e-
r u n off- v oti n g. ht ml. 

1 4 5  G e or gi a V ot es, htt ps:// w w w. g e or gi a v ot es. co m/i n d e x- a p ps. p h p (l ast u p d at e d J a n. 5, 2 0 2 1). 

1 4 6  Gl ass D e p. Tr. at 2 4 8: 2 1 – 2 4 9: 2, 2 5 0: 1 7. 
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dis c uss t h e s o ur c e of b all ot d el a ys wit h G e or gi a p ers o n n el. 1 4 7   N or di d h e p erf or m “ a n y s p e cifi c 

a n al ysis o n w h y Atl a nt a’s pr o c essi n g s c or e w as u n d er ” a n y ot h er Distri ct ’s s c or es.  A n d h e 

f urt h er a c k n o wl e d g e d t h at b e c a us e h e h a d “ n ot d o n e a n yt hi n g t o i n v esti g at e t h at s p e cifi c all y, ” h e 

di d n ot k n o w a n y “r e as o ns w h y Atl a nt a [ w a] s u n d er p erf or mi n g t h e n ati o n al a v er a g e. ” 1 4 8  

1.  U S P S G ui d a n c e f o r t h e G e o r gi a R u n off S u bst a nti all y Mi r r o r e d Its 
G ui d a n c e T h at H a d P r o v e n I n eff e cti v e i n Atl a nt a i n N o v e m b e r. 

1 3 8.  Fi n all y, i n D e c e m b er, U S P S iss u e d its g ui d a n c e f or t h e G e or gi a R u n off.  B ut 

d es pit e t h e d e m o nstr at e d f ail ur e of U S P S’s O c t o b er g ui d a n c e i n Atl a nta d uri n g t h e N o v e m b er 

2 0 2 0 G e n er al El e cti o n, t h e p ersist e n c e of t h e C O VI D- 1 9 p a n d e mi c, t h e a d d e d c h all e n g es of 

pr o c essi n g a n d d eli v eri n g El e ct i o n M ail d uri n g U S P S’s p e a k se as o n, a n d t h e ti m e t a k e n t o 

d e v el o p it, t h e g ui d a n c e D ef e n d a nts iss u e d s u bst a nti all y mirr or e d t h at iss u e d d uri n g t h e 

N o v e m b er el e cti o n.  

1 3 9.  I n p arti c ul ar, D ef e n d a nts iss u e d t w o m em or a n d a i n pr e p ar ati o n f or t h e G e or gi a 

R u n off:  a D e c e m b er 8 M e m or a n d u m t h at c orr es p o n d e d t o t h e O ct o b er 2 0 M e m or a n d u m, a n d a 

D e c e m b er 1 4 M e m or a n d u m t h at c orr es p o n d e d t o t h e O ct o b er 2 8 M e m or a n d u m. 1 4 9    

1 4 0.  T h e D e c e m b er 8 M e m or a n d u m st at e d t h at it w as pr o vi d e d t o “ e ns ur e t h at R et ail 

a n d D eli v er y U nits i n a n d s er vi n g t h e St at e of G e or gi a will d e pl o y t h e s a m e e xtr a or di n ar y 

m e as ur es  t h at [t h e y] d e pl o y e d f or t h e N o v e m b er 3, 2 0 2 0, g e n er al el e cti o n. ” 1 5 0   T his i n cl u d e d t h e 

f oll o wi n g. 

                                                 

1 4 7  I d. at 1 3 1: 1 3 – 1 3 2: 4. 

1 4 8  I d. at 2 4 9: 6 – 2 0. 

1 4 9  S e e i d. at 1 3 9: 1 2 – 2 0, 2 3 0: 4 – 2 3 1: 6. 

1 5 0  E x. 1 1, D e c. 8 M e m., at 1 ( e m p h asis a d d e d).  
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1 4 1.  T h e J a n u ar y 4 “ L o c al ” H u b- a n d- S p o k e S yst e m.  As a r es ult of v ari o us c o urt 

or d ers, t h e h u b- a n d-s p o k e s yst e m b e c a m e m a n d at or y. 1 5 1   A c c or di n gl y, b e gi n ni n g J a n u ar y 4, “ all 

offi c es t h at s er vi c e or ar e i n cl os e pr o xi mit y  t o a l o c al B O E i n G e or gi a ” w er e r e q uir e d t o 

“ est a blis h a ‘ h u b a n d s p o k e’ pr o c ess f or r u n ni n g b all ots  t o t h e l o c al B O E.  B all ots [ w e]r e t o b e 

p ost m ar k e d i n t h e l o c al r et ail u nit, t h e n h u b b e d t o t h e B O E, s o t h at t h e y a rri v e[ d] pri or t o t h e c ut-

off f or t h e d a y a n d n o l at er t h a n 7: 0 0 p. m. o n T u es d a y, J a n u ar y 5. ” 1 5 2   Mr. Gl ass e x pl ai n e d t h at 

t his i nstr u cti o n w as m e a nt t o “ m a n d at e[] t h e d eliv er y u nits [t o] s p e e d u p d eli v er y b y c utti n g o ut 

t h e tri ps t o t h e pr o c essi n g pl a nt, ” a n d s p e e d u p t h e d eli v er y pr o c ess b y at l e ast o n e d a y.1 5 3  

1 4 2.  T h e J a n u ar y 5 “ N o n- L o c al ” H u b- a n d- S p o k e S yst e m.  T h e m e m or a n d a als o 

r e q uir e d U S P S t o i m pl e m e nt a “ n o n-l o c al ” h u b- a n d-s p o k e s yst e m st arti n g J a n u ar y 5, w h er ei n 

“ c arri ers will p ull b all ots fr o m t h eir c oll e cti o n m ail a n d h a n d t h e m o v er t o t h eir s u p er vis or.  

S u p er vis ors will e x c h a n g e b all ots ar o u n d t h e cit y, a n d aft er t h e e x c h a n g e, a d esi g n at e d 

s u p er vis or [ will] m a k e[] d eli v er y t o t h e B O E n o l at er t h a n 7: 0 0 p. m., ” usi n g “ pr e-i d e ntifi e d 

dri v ers a n d v e hi cl es st a g e d t o r u n tri ps. ” 1 5 4   

1 4 3.  T h e L o c al T ur n ar o u n d O pti o n.  As i n N o v e m b er, t h e D e c e m b er 8 M e m or a n d u m 

als o i n cl u d e d a l o c al t ur n ar o u n d o pti o n, i nstr u cti n g t h at “[l] o c al offi c es t h at s er v e or ar e i n cl os e 

pr o xi mit y t o a [ B o ar d of El e cti o ns ] i n G e or gi a ar e a ut h ori z e d t o p ost m ar k . . . a n d d eli v er b all ots 

r at h er t h a n h a vi n g b all ots pl a c e d i nt o t h e a ut o m ati o n fl o w. ”1 5 5   T his l o c al t ur n ar o u n d pr o c ess 

                                                 

1 5 1  Gl ass D e p. Tr. at 1 9 4: 7 – 1 7. 

1 5 2  E x. 1 1, D e c. 8 M e m., at 3. 

1 5 3  Gl ass D e p. Tr. at 2 0 7: 1 4 – 1 9. 

1 5 4  E x. 1 1, D e c. 8 M e m., at 3; s e e als o  Gl ass D e p. Tr. at 1 5 2: 2 – 2 1. 

1 5 5  E x. 1 1, D e c. 8 M e m., at 3. 
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st art e d t a ki n g pl a c e o n M o n d a y, D e c e m b er 1 4, b ut it w a s m er el y “ a ut h ori z e d ” t o b e us e d, r at h er 

t h a n m a d e m a n d at or y.1 5 6   M or e o v er, d eli v er y u nits t h at did n ot s er v e or w er e n ot i n cl os e 

pr o xi mit y t o B o ar ds of El e cti o n w er e n ot r e q uir e d t o p arti ci p at e.  C o ns e q u e ntl y, l ar g e n u m b ers 

of b all ots c o nti n u e d t o b e s e nt t h r o u g h t h e u n d er p erf or mi n g pl a nt s yst e m.1 5 7  

1 4 4.  T h e H ol d o ut Pr o c ess at Pr o c essi n g Pl a nts.  T h e D e c e m b er 1 4 M e m or a n d u m 

f o c us e d o n t h e dir e ct h ol d o ut pr o c ess.  I n g e n er al, Mr. Gl ass t estifi e d, pr o c essi n g pl a nts w er e 

“f oll o wi n g . . . t h e s a m e pr o c e d ur es ” a n d h a d n ot m a d e “ a n y c h a n g es fr o m w h at w as d o n e i n 

N o v e m b er t o w h at [ w a]s b ei n g d o n e i n pr e p ar ati o n f or t h e J a n u ar y R u n off f or pr o c essi n g. ” 1 5 8   

T h e “ o nl y a d diti o n al [ pr o c essi n g] m e as ur e t h at [ w as] i n pl a c e c o n c er ni n g El e cti o n M ail at t his 

ti m e, ” h e s ai d, w as t h e us e of E x pr ess M ail t o d eli v er b all ots fr o m F ort Or a n g e Pr ess i n Al b a n y, 

N e w Y or k t o G e or gi a f or us e i n t h e R u n off. 1 5 9  

1 4 5.  A d diti o n al M e as ur es t o A d dr ess t h e Hi g h V ol u m e of P a c k a g es D uri n g t h e 

H oli d a y P e a k S e as o n.  Mr. Gl ass als o t estifi e d a b o ut c er t ai n m e as ur es t h at U S P S w a s 

i m pl e m e nti n g at t h at ti m e i n r es p o ns e t o its “ p e a k s e as o n ” (fr o m T h a n ks gi vi n g t o N e w Y e ar’s), 

w hi c h o v erl a p p e d wit h m ail b all oti n g  f or t h e G e or gi a R u n off El e cti o n.1 6 0   T o a c c o m m o d at e t h e 

i nfl u x of m ail pi e c es a n d t h e r es ult a nt c o n g esti o n d uri n g pe a k s e as o n, U S P S w as p erf or mi n g 

“s o m e S u n d a y c oll e cti o ns ” as p art of n or m al p e a k s e as o n pr a cti c es a n d m a ki n g a d diti o n al l at e 

                                                 

1 5 6  I d.; Gl ass D e p. Tr. at 2 1 1: 2 2 – 2 1 2: 3. 

1 5 7  S e e E x. 1 2, U S P S El e cti o n M ail S er vi c e S c or es  b y Ori gi n Distri ct 6 – 7 ( D e c. 2 2, 2 0 2 0) 
( b all ots ori gi n ati n g fr o m Atl a nta Distri ct t hr o u g h D e c e m b er 2 1). 

1 5 8  Gl ass D e p. Tr. at 1 7 4: 1 0 – 1 5. 

1 5 9  I d. at 2 6 0: 1 7 – 2 6 1: 4. 

1 6 0  S e e i d. at 1 8 7: 1 8 – 1 8 8: 7, 2 5 8: 1 0 – 1 1. 
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1 4 8.  U S P S cl ai m e d t h at, d uri n g t his p eri o d, all offi c es s er vi n g a B o ar d of El e cti o ns h a d 

b e e n a ut h ori z e d t o b e gi n usi n g t h e “l o c al t u r n ar o u n d ” pr o c ess.  H o w e v er, U S P S’s o w n d at a 

s h o ws t h at t h o us a n ds of b all ots  w er e still g oi n g t hr o u g h t h e b a c kl o g g e d pr o c essi n g pl a nts d uri n g 

t h at s a m e ti m e p eri o d.1 6 3    

1 4 9.  T his b a c kl o g p os e d a m at eri al t hr e at t o ti m el y d eli v er y of b all ots i n t h e J a n u ar y 

R u n off.  I n G e or gi a, as i n t h e P e n ns yl v a ni a a n d N e w M e xi c o el e cti o ns , m ail-i n b all ots m ust 

arri v e at c o u nt y B o ar ds of El e cti o n b y t h e cl os e of p olls o n El e cti o n D a y t o b e c o u nt e d — a n d 

t h us w er e d u e o n J a n u ar y 5, 2 0 2 1.1 6 4    

1 5 0.  Li k e t h e L at e/ E xtr a Tri p P oli c y b ef or e  t h e m, D ef e n d a nts’ d efi ci e nt b all ot 

pr o c essi n g pr a cti c es t h us t hr e at e n e d t o i m p a ct all G e or gi a v ot ers w h o v ot e d b y m ail b y 

c o m pr essi n g t h e ti m eli n e i n w hi c h a v ot er h a d t o m ail h er c o m pl et e d b all ot t o e ns ur e t h at h er 

v ot e w as c o u nt e d.  T his w as p art i c ul arl y tr u e f or v ot ers w h o s o u g ht t o v ot e o n t h e b asis of 

i nf or m ati o n a v ail a bl e as of t h e w e e k e n d b ef or e El e cti o n D a y. 

1 5 1.  A n e x a m pl e d e m o nstr at es t h e ris ks c a us e d b y t his d el a y.  B y D ef e n d a nts’ o w n 

a d missi o n, r o uti n g b all ots i nt o pr o c essi n g f a ciliti es a d ds at l e ast o n e a d diti o n al d a y t o b all ot 

d eli v er y t h at c o ul d b e s a v e d b y usi n g eit h er t h e h u b- a n d-s p o k e s yst e m or l o c al t ur n ar o u n d.1 6 5   

A ss u m e t h at a v ot er i n Atl a nt a, G e or gi a h a d s u b mitt e d h er c o m pl et e d b all ot b y First- Cl ass M ail 

o n S at ur d a y, J a n u ar y 2.  I n t h e or di n ar y c o urs e , t h at b all ot, h a vi n g b e e n m ail e d pri or t o t h e 

i m pl e m e nt ati o n of t h e h u b- a n d-s p o k e s yst e m, w o uld h a v e g o n e t o a pr o c essi n g pl a nt.  U n d er 

U S P S’s o w n e x p e ct e d d eli v er y a n d pr o c essi n g st a n d ar d s, t h at b all ot c o ul d h a v e b e e n d eli v er e d i n 

                                                 

1 6 3  E x. 1 2, U S P S El e cti o n M ail S er vi c e S c or es b y Ori gi n Distri ct 6 – 7 ( D e c. 2 2, 2 0 2 0) ( b all ots 
ori gi n ati n g fr o m Atl a nt a Di stri ct t hr o u g h D e c e m b er 2 1). 

1 6 4  G a. C o d e A n n. § 2 1- 2- 3 8 6( a)( 1)( F). 

1 6 5  Gl ass D e p. Tr. at 2 0 7: 1 4 – 2 0 8: 1; 2 2 0: 4 – 1 0. 
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1 – 3 d a ys, i. e., b y J a n u ar y 5 ( El e cti o n D a y).  H o w e v er, t h e pr o c essi n g s c or es i n t h e Atl a nt a 

Distri ct f or c o m pl et e d b all ots s e nt fr o m t h e v ot er t o t h e B o ar d of El e cti o ns ( “I n b o u n d B all ots ”) 

d e m o nstr at e d t h at t h er e w as a s e ri o us ris k t h at h er b all ot w o uld n ot b e d eli v er e d wit hi n t h e 1 – 3 

d a y s er vi c e st a n d ar d.  If t h at b all ot w as o n e of t h e s u bst a nti al p er c e nt a g e of b all ots f or w hi c h 

U S P S di d n ot m e et its s er vi c e st a n d ar d, t h at b a ll ot w o ul d h a v e b e e n d eli v er e d o n J a n u ar y 6 or 

l at er.  P ut a n ot h er w a y, t h er e w as a s u bst a nti al ris k t h at a n y c o m pl et e d b all ots m ail e d o n J a n u ar y 

2 or l at er w o ul d n ot b e r e c ei v e d b y t h e l o c al el e cti o n offi c e b y El e cti o n D a y —t h us r e n d eri n g 

t h os e b all ots i n v ali d. 

3.  T h e P a rti es A g r e e d t o A d diti o n al  M e as u r es T a r g et e d t o A d d r ess 
D el a y e d B all ot D eli v e r y. 

1 5 2.  O n D e c e m b er 2 3, 2 0 2 0, t h e p arti es r e a c h e d a n a gr e e m e nt t o m a k e t h e m e as ur es 

dis c uss e d i n t h e D e c e m b er 8 a n d 1 4 M e m or a n d a m a n d at or y a n d t o a d d a d diti o n al m e as ur es 

t ar g et e d t o a d dr ess U S P S’s d efi ci e nt p erf or m a n c e i n t h e Atl a nt a Distri ct. 1 6 6   T h os e m e as ur es 

i n cl u d e d: 

1 5 3.  E arl y Us e of t h e E x pr ess M ail N et w or k.  I n t h e t hr e e d a ys pri or t o t h e R u n off 

El e cti o n —J a n u ar y 2 t hr o u g h 4 — U S P S w as r e q uir e d t o pl a c e all b all ots t h at w er e s u bj e ct t o a 

t hr e e- d a y s er vi c e st a n d ar d i nt o t h e E x pr ess M ail n et w or k.1 6 7   W h e n b all ots ar e tr e at e d as E x pr ess 

M ail, t h e y ar e s u bj e ct t o a o n e- or t w o- d a y d eli v er y st a n d ar d, 1 6 8  a n d t his m e as ur e c a n t h us s a v e 

o n e t o t w o d a ys’ d eli v er y ti m e, e n a bli n g b all ots s e nt o n t h e S at ur d a y or e v e n M o n d a y b ef or e a 

T u es d a y el e cti o n t o m a k e it t o t h e B o ar d of  El e cti o ns o n ti m e.  T his i m pr o v e d u p o n t h e 

                                                 

1 6 6  S e e N oti c e of J oi nt A gr e e m e nt, E x. A, E C F N o. 1 6 2. 1 ( h er ei n aft er “ D e c. 2 3 A gr e e m e nt ”); i d. 
¶ 1. 

1 6 7  I d. ¶ 3( a).   

1 6 8  Gl ass D e p. Tr. at 7 8: 1 3 – 1 5. 
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D e c e m b er M e m or a n d a, w hi c h r e q uir e d us e of E x pr ess M ail o nl y f or miss e nt b all ots, bl a n k 

b all ots, or b all ots d esti n e d o utsi d e t h e l o c a l s er vi c e ar e a a n d n ot pr oj e ct e d f or o n-ti m e 

d eli v er y. 1 6 9  

1 5 4.  M a n d at or y L o c al T ur n ar o u n d .  All p ost offi c es i n t h e Atl a nt a Distri ct t h at s er v e d 

a G e or gi a B o ar d of El e cti o ns w er e n o w r e q uir e d, r a t h er t h a n m er el y a ut h ori z e d, t o p arti ci p at e i n 

l o c al t ur n ar o u n d —t h at is, t o p ost m ark a n d d eli v er b all ots dir e ctl y t o t h e r el e v a nt B O E, r at h er 

t h a n pl a ci n g t h e m i n t h e a ut o m ati o n fl o w — b e gi n ni n g D e c e m b er 2 3.1 7 0   O n d at es w h e n U S P S 

w as n ot o p er ati n g or t h e B O E w as n ot o p e n, p ost offi c es w er e t o d e li v er b all ots t h e n e xt d a y o n 

w hi c h b ot h U S P S a n d t h e r el e v a nt B O E w er e o p e n.  I d.  I m pl e m e nt ati o n of l o c al t ur n ar o u n d 

all o ws b all ots t o a v oi d pr o c essi n g pl a nts a n d t h us “ m a k e[s] d eli v er y f ast er b y at l e ast o n e 

d a y. ” 1 7 1  

1 5 5.  E arl y I m pl e m e nt ati o n of L o c al H u b- a n d- S p o k e.  R at h er t h a n w ait u ntil t h e d a y 

b ef or e El e cti o n D a y, b e gi n ni n g o n S at ur d a y, J a n u ar y 2, p ost offi c es a n d d eli v er y u nits s er vi ci n g 

or i n cl os e pr o xi mit y t o a B O E i n t h e Atl a nt a Distri ct w er e r e q uir e d t o i m pl e m e nt a h u b- a n d-

s p o k e s yst e m t o d eli v er I n b o u n d B all ots t o a n y o p e n l o c al B O Es. 1 7 2   T his a gr e e d-t o m e as ur e 

i m pr o v e d u p o n t h e D e c e m b er M e m or a n d a b y a d din g a n e xtr a d a y of l o c al h u b- a n d-s p o k e 

i m pl e m e nt ati o n i n t h e Atl a nt a Distri ct, t h us “ m a n d at[i n g] t h e d eli v er y u nits [t o] s p e e d u p 

                                                 

1 6 9  S e e E x. 1 1, D e c. 8 M e m., at 3; E x. 1 4, D e c. 1 4 M e m., at 6. 

1 7 0  D e c. 2 3 A gr e e m e nt ¶ 3( b); Ex. 1 1, D e c. 8 M e m., at 4.   

1 7 1  Gl ass D e p. Tr. at 2 2 0: 4 – 1 0.   

1 7 2  D e c. 2 3 A gr e e m e nt ¶ 3( c). 
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d eli v er y b y c utti n g o ut t h e tri ps t o  t h e pr o c essi n g pl a nt, ” a n d s pe e di n g u p t h e d eli v er y pr o c ess b y 

at l e ast o n e d a y. 1 7 3  

1 5 6.  E arl y I m pl e m e nt ati o n of N o n- L o c al H u b- a n d- S p o k e.  Li k e wis e, r at h er t h a n w ait 

u ntil El e cti o n D a y, b e gi n ni n g o n M o n d a y, J a n u ar y 4, p ost offi c es a n d d eli v er y u nits i n t h e 

Atl a nt a Distri ct w er e t o i m pl e m e nt a n o n-l o c al h u b- a n d-s p o k e s yst e m t o tr a ns p ort b all ots t o 

B o ar ds of El e cti o ns usi n g pr e-i d e ntifi e d dri v ers a n d v e hi cl es st a g e d t o r u n tri ps. 1 7 4   D ef e n d a nts 

w er e r e q uir e d t o e ns ur e t h at all p ost offi c es a n d d eli v er y u nits i n t h e Atl a nt a Distri ct w er e 

pr e p ar e d t o i m pl e m e nt if it w as r e as o n a bl y p ossi bl e t o d eli v er b all ots pri or t o B O E cl os ur e o n 

J a n u ar y 4 a n d i d e ntif y t o Pl ai ntiffs a n y f a c iliti es t h at w er e u n a bl e t o p arti ci p at e a n d w h y.1 7 5   T his 

i m pr o v e d u p o n t h e D e c e m b er M e m or a n d a b y a d din g a n e xtr a d a y of n o n-l o c al h u b- a n d-s p o k e 

i m pl e m e nt ati o n i n t h e Atl a nt a Distri ct, a g ai n d e cre asi n g d eli v er y ti m e f or all c a pt ur e d b all ots b y 

at l e ast a d a y. 1 7 6  

1 5 7.  M a n d at or y B all ot S w e e ps a n d All- Cl e ar C ertifi c ati o ns .  Fr o m D e c e m b er 2 8 

t hr o u g h J a n u ar y 5, e a c h pr o c essi n g f a cilit y s er vi n g a G e or gi a ZI P c o d e w as r e q uir e d t o 

i m pl e m e nt a d ail y m or ni n g s w e e p of t h e f a cilit y t o i d e ntif y a n y I n b o u n d B all ots a n d e ns ur e t h e y 

w er e dis p at c h e d or st a g e d f or e x p e dit e d d eli v er y. 1 7 7   O n J a n u ar y 4 a n d 5, e a c h f a cilit y w as als o 

t o c o n d u ct a n aft er n o o n s w e e p t o i d e ntif y a n y I nb o u n d B all ots a n d e ns ur e t h e y w er e e x p e dit e d 

f or d eli v er y.1 7 8   O n J a n u ar y 5, t his s w e e p w as t o t a k e pla c e at a ti m e s uffi ci e nt f or b all ots t o b e 

                                                 

1 7 3  Gl ass D e p. Tr. at 2 0 7: 1 4 – 1 9. 

1 7 4  D e c. 2 3 A gr e e m e nt ¶ 3( e). 

1 7 5  I d. ¶ 3(f). 

1 7 6  Gl ass D e p. Tr. at 2 0 7: 1 4 – 1 9. 

1 7 7  D e c. 2 3 A gr e e m e nt ¶ 4( a). 

1 7 8  I d. ¶ 4( b).   
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d eli v er e d t o t h e B O Es b y 7 p. m. 1 7 9   Aft er e v er y s w e e p, pr o c essi n g pl a nts w er e r e q uir e d t o r e p ort 

t o U S P S H e a d q u art ers t h e t ot al n u mb er of b all ots i d e ntifi e d a n d c o nfir m t h at t h e y h a d b e e n 

e x p e dit e d f or d eli v er y. 1 8 0   Fr o m D e c e m b er 2 9 t o J a n u ar y 5, e ac h pr o c essi n g f a cilit y s er vi n g 

G e or gi a ZI P c o d es w as als o r e q uir e d t o cl e ar its l o c al b all ots d a il y a n d pr o vi d e a n “ All Cl e ar ” 

c ertifi c ati o n b y 1 0 a. m. 1 8 1   D ef e n d a nts t h e n pr o vi d e d t h e n u m b er of b all ots i d e ntifi e d i n t h e 

s w e e ps a n d d o c u m e nt ati o n of t h e All- Cl e ar c ertifi c ati o ns t o Pl ai ntiffs. 1 8 2    

1 5 8.  T h es e m e as ur es pr o vi d e d i m p ort a nt a d di ti o n al a c c o u nt a bilit y m e c h a nis ms.  W hil e 

U S P S h a d pr e vi o usl y e m pl o y e d b all ot s w e e ps a n d All- Cl e ar c ertifi c ati o ns, i nt er n al U S P S r e p orts 

i n di c at e t h at t h e y w er e n ot al w a ys us e d c o nsist e ntl y.1 8 3   I n A u g ust 2 0 2 0, OI G r e p ort e d t h at fi v e 

of s e v e n U S P S pr o c essi n g f a ciliti es a u dit e d i n t h e l e a d- u p t o t h e s pri n g 2 0 2 0 pri m ari es eit h er di d 

n ot c o m pl et e, i m pr o p erl y c o m pl et e d, or d el a y e d c o m pl eti o n of All- Cl e ar c ertifi c ati o n 

r e q uir e m e nts; t w o of s e v e n c ertifi e d t h at t h e y w er e cl e ar of El e cti o n a n d P oliti c al M ail w h e n 

t h e y w er e n ot; a n d z er o of s e v e n us e d t h e pr o p er c h e c klists t o e ns ur e t heir b all ot s w e e ps w er e 

t h or o u g h.1 8 4   R e q uiri n g a d diti o n al i nt er n al a n d e xt er n al r e p orti n g of b all ots l o c at e d a n d 

c ertifi c ati o ns c o m pl et e d f ost er e d str o n g er a c c o u nt a bilit y f or t h es e n e c ess ar y pr a cti c es. 

1 5 9.  M a n d at or y B all ot D eli v er y C o or di n ati o n wit h G e or gi a B O Es.  U S P S w a s als o 

r e q uir e d t o m a k e arr a n g e m e nts wit h B O Es t o d eli v er all I n b o u n d B all ots b y 7 p. m. o n J a n u ar y 

                                                 

1 7 9  I d. 

1 8 0  I d. ¶ 4( c).   

1 8 1  I d. ¶ 4( d).   

1 8 2  I d. ¶ ¶ 4( c) –( d). 

1 8 3  S e e Pr o c essi n g R e a di n ess of El e cti o n a n d P oli ti c al M ail D uri n g t h e 2 0 2 0 G e n er al El e cti o ns, 
R e p ort N o. 2 0- 2 2 5- R 2 0, U S P S OI G ( A u g. 3 1, 2 0 2 0), 
htt ps:// w w w. o v ersi g ht. g o v/sit es/ d ef a u lt/fil es/ oi g-r e p orts/ 2 0- 2 2 5- R 2 0. p df.  

1 8 4  I d.  
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5. 1 8 5   D ef e n d a nts w er e t o pr o vi d e Pl ai ntiffs wit h d o c u m e nt ati o n of t h e d et ails of t h es e 

arr a n g e m e nts. 1 8 6   T h es e arr a n g e m e nts w er e n ot s p e cifi c all y c all e d f or b y t h e D e c e m b er 

M e m or a n d a. 

1 6 0.  I n v esti g ati o n of D el a y e d B all ots.  U S P S w as r e q uir e d t o pr o m ptl y i n v esti g at e all 

pl a usi bl e r e p orts of d el a y e d b all ots  a n d m a k e t h eir b est eff ort t o e x p e dit e a n y d el a y e d b all ots f or 

d eli v er y b y 7 p. m. o n J a n u ar y 5. 1 8 7   T his, t o o, w as n ot s p e cifi c all y c all e d f or b y t h e D e c e m b er 

M e m or a n d a. 

1 6 1.  C o m m u ni c ati o n of A gr e e m e nt R e q uir e m e nts.  U S P S w as t o c o m m u ni c at e t h e 

a gr e e m e nt’s r e q uir e m e nts i n writi n g a n d or all y t o m a n a g eri al a n d s u p er vis or y p ers o n n el at 

f a ciliti es s er vi n g G e or gi a ZI P c o d es a n d t o ot h er n e c ess ar y U S P S p ers o n n el. 1 8 8   U S P S t h e n 

pr o vi d e d Pl ai ntiffs wit h t h e r e q uir e d writt e n c o m m u ni c ati o ns.1 8 9  

1 6 2.  T his C o urt i n c or p or at e d t h e t er ms of t h e p arti es’ a gr e e m e nt i n t o a bi n di n g C o urt 

or d er. 1 9 0  

1 6 3.  T h es e m e as ur es k e pt m a n y b all ots o ut of u n d er p erf or mi n g pr o c essi n g pl a nts a n d 

e ns ur e d t h at t h e y w er e ti m el y d eli v er e d t o B o ar ds of El e cti o ns.  T o g et h er, t h e m e as ur es c o ul d 

s p e e d d eli v er y ti m es b y t w o or m or e d a ys, t h us all o wi n g w e e k e n d v ot ers w h os e b all ots mi g ht 

pr e vi o usl y h a v e b e e n d e ni e d t o h a v e t h eir v ot e c o u nt e d. 

                                                 

1 8 5  D e c. 2 3 A gr e e m e nt ¶ 5. 

1 8 6  I d. 

1 8 7  I d. ¶ 7. 

1 8 8  I d. ¶ 6.   

1 8 9  I d. 

1 9 0  Mi n. Or d er ( D e c. 2 4, 2 0 2 0). 
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I V.  D ef e n d a nts R ef us e T o I m pl e m e nt P r a cti c e s N e c ess a r y T o t h e Ti m el y D eli v e r y of 
El e cti o n M ail. 

1 6 4.  Wit h el e cti o ns a g ai n a p pr o a c hi n g, v ot e rs’ ri g hts o n c e m or e hi n g e o n U S P S’s 

ti m el y d eli v er y of b all ots.  B ut n o w t h er e ar e f ar f e w er m e as ur es i n pl a c e t o e ns ur e t h at ti m el y 

d eli v er y.  W hil e t h e L at e/ E xtr a Tri p P oli c y w a s s us p e n d e d u n d er t his C o urt’s pr eli mi n ar y 

i nj u n cti o n or d er, t h at or d er h as n o w b e e n diss ol v e d, a n d D ef e n d a nts m a y — a n d i n d e e d, a p p e ar 

p ois e d t o —r ei nst at e t h at P oli c y.  Li k e wis e, w hil e t h e A gr e e d- T o M e as ur es o utli n e d i n t h e 

D e c e m b er 2 3 A gr e e m e nt a n d i n c or p or at e d i n t his C o urt’s s u bs e q u e nt or d er w er e i n pl a c e f or t h e 

G e or gi a R u n off, D ef e n d a nts h a v e r ef us e d Pl ai ntiffs’ r e q u est t o r ei nstit ut e t h os e m e as ur es i n t h e 

l e a d- u p t o t h e 2 0 2 1 el e cti o ns. 

1 6 5.  I n k e e pi n g wit h t h eir c o n c ern a b o ut t h e i m p a ct U S P S’s b all ot d eli v er y pr a cti c es 

h a d o n v ot ers’ ri g hts i n t h e N o v e m b er G e n er al a n d G e or gi a R u n off El e cti o ns, Pl ai ntiffs s e nt a 

l ett er t o D ef e n d a nts o n F e br u ar y 1 5, 2 0 2 1, r e q u esti n g t h at t h e y i m pl e m e nt c o nstit uti o n all y 

n e c ess ar y pr a cti c es i n t h e l e a d- u p t o t h e 2 0 2 1 el e cti o ns.1 9 1   I n p arti c ul ar, Pl ai ntiffs u n d ers c or e d 

t h at c o nsist e nt i m pl e m e nt ati o n of l at e a n d e xtr a tri ps a n d t h e m e as ur es a gr e e d t o i n t h e D e c e m b er 

2 3 A gr e e m e nt pri or t o t h es e el e ct i o ns h a d pr e vi o usl y pr o v e n n e c ess ar y t o e ns ur e t h at U S P S di d 

n ot u n d ul y b ur d e n t h e ri g ht t o v ot e. 1 9 2   Pl ai ntiffs t h us as k e d D ef e n d a nts t o c o m mit n ot t o 

r ei nst at e t h eir L at e/ E xtr a Tri p P oli c y a n d t o co nti n u e i m pl e m e nt ati o n of t h e A gr e e d- T o M e as ur es 

i n u p c o mi n g el e cti o ns.1 9 3  

                                                 

1 9 1  S e e  E x. 1 5, L ett er fr o m S h a n k ar D ur ais w a m y, Co u ns el f or Pl ai ntiffs, t o J os e p h E. B ors o n, 
C o u ns el f or D ef e n d a nts ( F e b. 1 5, 2 0 2 1) ( “ F e br u ar y 1 5 L ett er ”). 

1 9 2  I d. 

1 9 3  I d. 
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1 6 6.  O n F e br u ar y 1 9, 2 0 2 1, D ef e n d a nts r es p o n d e d, i n di c ati n g t h at t h e y w o ul d n ot 

c o m pl y wit h Pl ai ntiffs’ r e q u est. 1 9 4  

1 6 7.  M or e o v er, P ost m ast er D eJ o y’s r e c e nt p u bl i c st at e m e nts i n di c at e t h at U S P S 

a nti ci p at es r ei nst ati n g its L at e/ E xt r a Tri p P oli c y i n s o m e f or m.  I n a st at e m e nt b ef or e t h e H o us e 

C o m mitt e e o n O v ersi g ht a n d R ef or m o n F e br u ar y 2 4, 2 0 2 1, D eJ o y r eit er at e d his s u p p ort f or t h e 

L at e/ E xtr a Tri p P oli c y. 1 9 5   H e n ot e d t h at h e st art e d his t e n ur e at U S P S b y “ dir e cti n g t h at w e b e 

m or e dis ci pli n e d b y r u n ni n g o ur tr u c ks o n ti m e a n d o n s c h e d ul e, a n d t h at w e s h o ul d eli mi n at e 

u n n e c ess ar y e xtr a tri ps. ” 1 9 6   A n d d es pit e a c k n o wl e d gi n g t h at t h e L at e/ E xtr a Tri p P oli c y 

“t e m p or aril y i m p a ct e d m ail a n d p a c k a g e s er vi c e p erf or m a n c e, ” h e e m p h a si z e d t h at “[r] u n ni n g o n 

ti m e a n d o n s c h e d ul e is t h e o nl y w a y t h at o ur n et w or k c a n w or k i n t h e m a n n er t h at is 

i nt e n d e d[.] ”1 9 7   At n o p oi nt di d D eJ o y su g g est t h at U S P S e v er s us p e n d e d its L at e/ E xtr a Tri p 

P oli c y, m o difi e d its a p pr o a c h t o l at e or e xtr a tri p s, or r eli n q uis h e d its c o m mit m e nt t o t his P oli c y. 

1 6 8.  U S P S’s r e c e nt or g a ni z ati o n al o p er ati o ns  als o d e m o nstr at e its c o nti n u e d 

c o m mit m e nt t o t h e L at e/ E xtr a Tri p P oli c y.  O n N o v e m b er 6, 2 0 2 0, t h e U S P S OI G r el e as e d a 

r e p ort e v al u ati n g o p er ati o n al c h a n g es wit hi n U S P S.1 9 8   It n ot e d t h at aft er his a p p oi nt m e nt, 

P ost m ast er G e n er al D eJ o y i m pl e m e nt e d t hr e e o p er ati o n al a n d or g a ni z ati o n a l c h a n g es, i n cl u di n g 

a n i niti ati v e t o “ eli mi n at e all l a t e a n d e xtr a tri ps o utsi d e of r e g ul arl y s c h e d ul e d tr a ns p ort ati o n 

                                                 

1 9 4  S e e  E x. 1 6, E m ail fr o m K u nt al C h ol er a, C o u ns el f or D ef e n d a nts, t o S h a n k ar D ur ais w a m y, 
C o u ns el f or Pl ai ntiffs, ( F e b. 1 9, 2 0 2 1). 

1 9 5  F e b. 2 4 H o us e T esti m o n y, s u pr a n ot e 6 8. 

1 9 6  I d. 

1 9 7  I d. 

1 9 8  S e e OI G R e p ort, s u pr a n ot e 6 1. 
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s er vi c e ” t h at b e g a n o n J ul y 1 0, 2 0 2 0 —t h e L at e/ E xtr a Tri p P oli c y. 1 9 9   T h e OI G R e p ort c o n cl u d e d 

t h at t h es e c h a n g es “r es ult e d i n a si g nifi c a nt dr o p i n t h e q u alit y a n d ti m eli n ess of m ail d eli v er y ” 

a n d w er e “[i] m pl e m e nt e d wit h o ut c o m pl eti n g a st u d y or a n al ysis of t h e i m p a ct of t h e c h a n g es o n 

m ail s er vi c e, e v e n t h o u g h criti c al e m pl o y e e a v ail a bi lit y iss u es w er e b ei n g f elt as p a n d e mi c c as es 

r os e f oll o wi n g t h e J ul y 4 h oli d a y w e e k e n d. ”2 0 0   D es pit e t his e v al u ati o n, t h e r e p ort n ot e d t h at t h e 

P oli c y w as m er el y “s us p e n d e d. ” 2 0 1   

1 6 9.  A n d U S P S is a p p ar e ntl y t a ki n g st e ps t o e n s ur e t h at l at e a n d e xtr a tri ps ar e, at 

mi ni m u m, i nfr e q u e ntl y us e d.  O n J a n u ar y 1 1, 2 0 2 1, t h e OI G r el e as e d r e p orts a u diti n g t h e us e of 

l at e a n d e xtr a tri ps at U S P S pr o c essi n g c e nt ers i n L os A n g el es, C alif or ni a a n d Ri c h m o n d, 

Vir gi ni a. 2 0 2   T h e OI G st at e d t h at it “ c o n d u ct e d t h[ es e] a u dit[s] t o pr o vi d e U. S. P ost al S er vi c e 

m a n a g e m e nt wit h ti m el y i nf or m ati o n o n o p er ati o n al  ris ks ” a n d i n r es p o ns e t o t h e P ost m ast er 

G e n er al’s “ eli mi n at[i o n of] u n n e c ess ar y l at e a n d e xtr a tri ps o utsi d e of r e g ul arl y s c h e d ul e d 

tr a ns p ort ati o n s er vi c e. ”2 0 3   W hil e U S P S m a n a g e m e nt o bj e ct e d t hat l at e a n d e xtr a tri ps w er e n ot 

b a n n e d or or g a ni z ati o n al c h a n g es m a n d at e d, t h e OI G m ai nt ai n e d t h at it m er el y r e p e at e d “ w h at 

                                                 

1 9 9  I d. at 1. 

2 0 0  I d. 

2 0 1  I d. at 2 1. 

2 0 2  S e e L at e a n d E xtr a Tri ps at t h e L os A n g e l es, C A, Pr o c essi n g a n d Distri b uti o n C e nt er, U S P S 
OI G (J a n. 1 1, 2 0 2 1), htt ps:// w w w. us ps oi g. g o v/sit es/ d ef a ult/fil es/ d o c u m e n t-li br ar y-fil es/ 2 0 2 1/ 2 1-
0 2 8- R 2 1. p df ( “ L os A n g el es A u dit R e p ort ”); L at e a n d E xtr a Tri ps at t h e Ri c h m o n d, V A, 
Pr o c essi n g a n d Distri b uti o n C e nt er , U S P S OI G (J a n. 1 1, 2 0 2 1), 
htt ps:// w w w. us ps oi g. g o v/sit es / d ef a ult/fil es/ d o cu m e nt-li br ar y-fil es/ 2 0 2 1/ 2 1- 0 2 9- R 2 1. p df 
( “ Ri c h m o n d A u dit R e p ort ”). 

2 0 3  L os A n g el es A u dit R e p ort at 1; Ri c h m o n d A u dit R e p ort at 1. 
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m a n a g e m e nt st at e d i n t h eir c o m m e nts ” — n a m el y, t h at “t h e P ost al S er vi c e w o ul d eli mi n at e 

u n n e c ess ar y l at e a n d e xtr a tri p s o utsi d e of r e g ul arl y s c h e d u l e d tr a ns p ort ati o n s er vi c e. ”2 0 4  

1 7 0.  M or e br o a dl y, f ar fr o m c o m mitti n g t o t a k e n e c ess ar y m e as ur es t o e ns ur e t h e 

ti m el y d eli v er y of El e cti o n M ail, D ef e n d a nts e vi d e ntl y i nt e n d t o f urt h er sl o w t h e d eli v er y of all 

m ail u n d er a f ort h c o mi n g t e n- y e ar str at e gi c pl a n  d esi g n e d t o c ut c osts wit hi n U S P S.  O n 

F e br u ar y 2 4, 2 0 2 1, P ost m ast er D eJ o y c o nfir m e d i n t esti m o n y b ef or e t h e H o us e O v ersi g ht 

C o m mitt e e t h at t his pl a n i n cl u d es r e d u cti o ns i n air tr a ns p ort of m ail. 2 0 5   It als o i n cl u d es c h a n g es 

t o First- Cl ass M ail s er vi c e st a n d ar ds, i n cl u di n g c utti n g b a c k o n t h e t w o- d a y s er vi c e st a n d ar d f or 

l o c al m ail.2 0 6   A c c or di n g t o r e p orts, t h e pl a n w o ul d eli mi n at e t h e t w o- d a y s er vi c e st a n d ar d f or 

l ett ers a n d e n v el o p es s e nt l o c all y b y First- Cl ass M ail a n d i nst e a d a p pl y t h e t hr e e-t o-fi v e d a y 

s er vi c e st a n d ar d c urr e ntl y a p pli c a bl e t o n o n-l o c al m ail. 2 0 7  

1 7 1.  M or e o v er, D ef e n d a nts h a v e iss u e d n o f urt h er g ui d a n c e o n a n y e xtr a or di n ar y 

m e as ur es i n pl a c e f or el e cti o ns b e y o n d t h e G e or gi a R u n off —t h o u g h s u c h el e cti o ns ar e r a pi dl y 

                                                 

2 0 4  Ri c h m o n d A u dit R e p ort at 8, 1 0. 

2 0 5  J a c o b B o g a g e, D e J o y C o nfir ms his U S P S Pl a n M a y I n cl u d e Sl o w er First- Cl ass M ail, W as h. 
P ost ( F e b. 2 4, 2 0 2 1 at 1: 3 2 p. m.), htt ps:// w w w. w as hi n gt o n p ost. c o m/ b us i n ess/ 2 0 2 1/ 0 2/ 2 4/ d ej o y-
h e ari n g- us ps-li v e- u p d at es/ ( q u oti n g D eJ o y’s st at e m e nt t h at “[i]f w e i n f a ct g et t h e r eli ef t h at w e 
n e e d i n t er ms of ti m e, w e will p ut m or e m ail o n t h e gr o u n d ”); s e e als o F e b. 2 4 H o us e T esti m o n y, 
s u pr a n ot e 6 8 6 8 (i n di c ati n g t h at t h e pl a n will i n cl u d e s ol uti o ns t o “t h e r eli a bilit y of air 
tr a ns p ort ati o n[, w hi c h] is s u bj e ct t o a n u m b er of f a ct ors o utsi d e of t h e P ost al  S er vi c e’s c o ntr ol.  
S urf a c e tr a ns p ort ati o n is m or e r eli a b l e a n d c ost- eff e cti v e . . . . ”). 

2 0 6  B o g a g e, s u pr a n ot e 2 0 6 ( q u oti n g D eJ o y’s c o nfir m ati o n t h at U S P S w as “ e v alu ati n g all s er vi c e 
st a n d ar ds ” a n d t h at t h e pl a n w o ul d i n cl u d e t w o- d a y m ail b ut “s o m e p er c e nt a g e of w h er e t h e 
r e a c h is ri g ht n o w m a y c h a n g e ”); s e e als o  F e b. 2 4 H o us e T esti m o n y, s u pr a n ot e 6 8 6 8 ( n oti n g 
t h at t h e “ p ersist e nt g a p b et w e e n a ct u al s er vi c e p erf or m a n c e a n d t h e s er vi c e t ar g ets f or First- Cl ass 
M ail . . . is als o a c o ns e q u e n c e of est a blis hi n g s er vi c e st a n d ar ds t h at ar e n ot a c hi e v a bl e t hr o u g h 
effi ci e nt a n d eff e cti v e o p er ati o ns, a n d a n or g a ni z ati o n al r el u ct a n c e t o  c h a n g e t h os e s er vi c e 
st a n d ar ds t o b e m or e r e alisti c i n t h e f a c e of p ast p oliti c al r esist a n c e t o o p er ati o n al c h a n g es ”). 

2 0 7  J a c o b B o g a g e & H a n n a h D e n h a m, P ost m ast er G e n er al’s N e w Pl a n f or U S P S is S ai d t o 
I n cl u d e Sl o w er M ail a n d Hi g h er Pri c es, W as h. P ost ( F e b. 2 4, 2 0 2 1 at 1 1: 1 9 a. m.), 
htt ps:// w w w. w as hi n gt o n p ost. c o m/ b usi n ess/ 2 0 2 1/ 0 2/ 2 4/ d ej o y- h e ari n g- us ps-li v e- u p d at es/. 
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a p pr o a c hi n g.  T h us, at b est, D ef e n d a nts s e e m  pr e p ar e d t o i m pl e m e nt o nl y t h eir d efi ci e nt 

N o v e m b er b all ot pr o c essi n g pr a c ti c es; w ors e, t h e y m a y pl a n t o i m pl e m e nt n o e xtr a or di n ar y 

m e as ur es w h ats o e v er. 

A.  D ef e n d a nts’ R ef us al t o I m pl e m e nt M e as u r es N e c ess a r y t o t h e Ti m el y 
D eli v e r y of El e cti o n M ail U n d ul y B u r d e ns t h e Ri g ht t o V ot e. 

1 7 2.  D ef e n d a nts’ a p p ar e nt c o m mit m e nt t o r ei nst ati n g t h e L at e/ E xtr a Tri p P oli c y fli es 

i n t h e f a c e of t his C o urt’s pr e vi o us d et er mi n ati o n t h at Pl ai ntiffs ar e li k el y t o s u c c e e d i n s h o wi n g 

t h e P oli c y u n d ul y b ur d e ns t h e ri g ht t o v ot e.  D ef e n d a nts’ r et ur n t o d efici e nt b all ot pr o c essi n g 

pr a cti c es i m pl e m e nt e d pri or t o  t h e p arti es’ D e c e m b er 2 3 A gr e e m e nt si mil arl y i m p os es a n 

u n c o nstit uti o n al b ur d e n. 

1 7 3.  I n t h e mi dst of t h e o n g oi n g C O VI D- 1 9 p a n d e mi c, a n d i n li g ht of e m er gi n g 

v ari a nts of t h e vir us a n d t h e c o u ntr y’s sl o w v a c ci n ati o n pr o gr ess, t h e p u bli c h e alt h a n d s af et y 

n e e d f or v oti n g b y m ail r e m ai ns. 

1 7 4.  U S P S h as alr e a d y t est e d its L at e/ E xtr a  Tri p P oli c y a n d its t y pi c al b all ot 

pr o c essi n g pr a cti c es i n si mil ar m o m e nts.  T h at P oli c y a n d t h os e pr a cti c es  pr o v e d i ns uffi ci e nt t o 

m e et v ot ers’ d e m a n d f or m ail b all oti n g.  U n d er t h e L at e/ E xtr a Tri p P oli c y, milli o ns of m ail 

pi e c es w er e l eft b e hi n d a n d U S P S’s s er v i c e s c or es d e cli n e d pr e ci pit o usl y.2 0 8   U n d er U S P S’s 

t y pi c al b all ot pr o c essi n g pr a ctic es, t h o us a n ds of b all ots w er e c h a n n el e d i nt o b a c kl o g g e d a n d 

u n d er p erf or mi n g pr o c essi n g f a ciliti es, s u bj e cti n g t h e m t o n e e dl ess d el a y.  S e e s u pr a s e cti o n 

III. A. 4. 

                                                 

2 0 8  OI G R e p ort, s u pr a n ot e 6 1 6 1, at 2 ( n oti n g t h at “[ d] el a y e d  m ail r e p ort e d i n P ost al S er vi c e 
s yst e ms f or m ail pr o c essi n g f a ciliti es i n cr e as e d 2 1 p er c e nt ” f oll o wi n g i m pl e m e nt ati o n of t h e 
L at e/ E xtr a Tri p P oli c y “fr o m 2 billi o n pi e c es f or t h e w e e k e n di n g J ul y 1 0, 2 0 2 0 t o 2. 4 billi o n 
pi e c es f or t h e w e e k e n di n g J ul y 3 1, 2 0 2 0 ”). 
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1 7 5.  T h e d el a ys cr e at e d b y t his P oli c y a n d t h es e pr a cti c es p os e a s e v er e t hr e at t o t h e 

ti m el y d eli v er y of b all ots i n t he u p c o mi n g P e n ns yl v a ni a, N e w M e xi c o, a n d T e x as el e cti o ns.   

1 7 6.  I n p arti c ul ar, s e n di n g b all ots t hr o u g h o v er w h el m e d pr o c essi n g pl a nts, r at h er t h a n 

i m pl e m e nti n g m a n d at or y l o c al t ur n ar o u n d a n d e arl y h u b- a n d-s p o k e pr o c ess es, cr e at es a c o n cr et e 

a n d i m p e n di n g ris k t h at S at ur d a y v ot ers’ b all ots will n ot m a k e it t hr o u g h t h e pr o c essi n g pl a nts i n 

ti m e f or d eli v er y o n t h es e st at es’ El e cti o n D a ys. 

1 7 7.  T his pr o bl e m c a n b e a v oi d e d t hr o u g h f ull i m pl e m e nt ati o n of l at e a n d e xtr a tri ps 

a n d m a n d at or y i m pl e m e nt ati o n of t h e A gr e e d- T o M e as ur es.  F ull i m pl e m e nt ati o n of l at e a n d 

e xtr a tri ps c a n r e d u c e b all ot d eli v er y ti m es b y u p t o t hr e e d a ys.  A n d m a n d at or y i m pl e m e nt ati o n 

of t h e D e c e m b er 2 3 m e as ur es c a n s a v e at l e ast a n a d diti o n al d a y b y e n a bli n g S at ur d a y v ot ers’ 

b all ots t o a v oi d t h e pr o c essi n g pl a nt t hr o u g h i m pl e m e nt ati o n of  l o c al t ur n ar o u n d or h u b- a n d-

s p o k e pr o c ess es or e v e n a n a d diti o n al o n e t o  t w o d a ys t hr o u g h us e of t h e E x pr ess M ail 

n et w or k —t h us e n a bli n g S at ur d a y v ot e rs’ b all ots b e d eli v er e d o n ti m e. 

1 7 8.  I nst e a d, D ef e n d a nts’ a nti ci p at e d m e as ur es f or c e v ot ers t o m a k e a c h oi c e:  v ot e b y 

m ail a n d ris k t h eir b all ots n ot b ei n g c o u nt e d d u e t o u nti m el y U S P S d eli v er y or v ot e i n p ers o n 

d uri n g t h e mi dst of t h e C O VI D- 1 9 p a n d e mi c.  B ot h  o pti o ns i m p os e s e v er e b ur d e ns o n v ot ers.  

A n d as t his C o urt h as r e c o g ni z e d, i n t h e c o nt e xt of t h e C O VI D- 1 9 p a n d e mi c, m a n y ot h ers f a c e 

a n e v e n st ar k er c h oi c e:  “ eit h er t o v ot e b y m ail-i n- b all ot or . . . n ot v ot e at all. ”  V ot e F or w ar d , 

2 0 2 0 W L 5 7 6 3 8 6 9, at * 7.  I n p arti c ul ar, D ef e n d a nts’ b all ot pr o c e ssi n g pr a cti c es a n d L at e/ E xtr a 

Tri ps P oli c y “ pl a c e a n es p e ci all y s e v er e b ur d e n o n t h os e w h o h a v e n o ot h er r e as o n a bl e c h oi c e 

t h a n t o v ot e b y m ail, s u c h as t h os e w h o m a y b e at a hi g h ris k of d e v el o pi n g a s e v er e c as e of 

C O VI D- 1 9 s h o ul d t h e y b e c o m e e x p os e d t o t h e vir us at t h e p olli n g pl a c e, a n d t h os e w h o ar e n ot 
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p h ysi c all y a bl e t o tr a v el t o t h e p olls d u e t o dis a bilit y. ”  I d. at * 9.  If t h e y wis h t o v ot e at all, t h es e 

v ot ers h a v e n o o pti o n b ut t o c h a n c e a m ail-i n b all ot’s l at e d eli v er y. 

1 7 9.  A n d n o m att er t h e c o nt e xt, D ef e n d a nts’ P o li c y e ns ur es t h at all t h os e w h o c h o os e 

t o v ot e b y m ail ar e s u bj e ct e d t o t h e b ur d e ns of a s yst e m i n w hi c h t h eir b all ot m a y b e c o u nt e d, or 

m a y n ot, b as e d o n s u c h ar bitr ar y f a ct ors as t h e pr o c essi n g f a cilit y t h eir b all ot is r o ut e d t hr o u g h —

or w h et h er it is r o ut e d  t hr o u g h o n e at all.  S e e  G all a g h er , 4 7 7 F. S u p p. 3 d at 4 7 (r ej e cti n g as 

u n c o nstit uti o n al a p oli c y t h at m e a nt t h at “[ w] h et h er a n i n di vi d u al’s v ot e will b e 

c o u nt e d . . . d e p e n d[s] o n s o m et hi n g c o m pl et e l y ar bitr ar y —t h eir pl a c e of r esi d e n c e a n d b y 

e xt e nsi o n, t h e m ail b o x or p ost offi c e w h er e t h e y dr o p p e d off t h eir b all ot ”).  As t his C o urt h as 

r e c o g ni z e d, “ w h er e a p oli c y cr e at es a sit u ati o n w h er e ‘[ a] l ar g e n u m b er of b all ots will b e 

i n v ali d at e d, a n d c o ns e q u e ntl y, n ot c o u nt e d b as e d o n cir c u mst a n c es e ntir el y o ut of v ot ers’ 

c o ntr ol,’ t h e ‘ b ur d e n [ o n t h e ri g ht t o  v ot e] is e x c e ptio n all y s e v er e.’ ”  V ot e F or w ar d , 2 0 2 0 W L 

5 7 6 3 8 6 9, at * 8  ( alt er ati o ns i n ori gi n al) ( q u oti n g G all a g h er , 4 7 7 F. S u p p. 3 d at 4 3). 

B.  D ef e n d a nts H a v e F ail e d t o Ass e rt a Pl a usi bl e I nt e r est T h at W o ul d J ustif y 
T h ei r R ef us al t o T a k e M e as u r es N e c e ss a r y t o Ti m el y B all ot D eli v e r y.  

1 8 0.  D ef e n d a nts h a v e pr o vi d e d n o l e giti m at e i nt er est t o j ustif y t h eir r ef us al t o 

i m pl e m e nt t h e A gr e e d- T o M e as ur es or c o m mit n ot t o r ei nst at e t h e L at e/ E xtr a Tri p P oli c y.  A n d 

t h e y c a n n ot.  Hist ori c all y, D ef e n d a nts h a v e r elie d u p o n t hr e e r ati o n al es t o j ustif y t h eir a cti o ns:  

( 1) t h e p ur p ort e d ris k t o t h e effici e nt d eli v er y of b all ots t h at aris es u p o n a n y c h a n g e of p oli c y; ( 2) 

a d esir e t o c o nt ai n c osts; a n d ( 3) t h e all e g e d effi c a c y of t h eir e xisti n g m e as ur es.  T h es e 

j ustifi c ati o ns c a n n ot wit hst a n d s cr uti n y, a n d n o n e o ut w ei g hs t h e b ur d e n t h at  D ef e n d a nts’ a cti o ns 

i m p os e o n t h e ri g ht t o v ot e.   

1 8 1.  Effi ci e n c y R ati o n al e.  I n his 3 0( b)( 6) d e p ositi o n, Mr. Gl ass e x pl ai n e d t h at U S P S 

ori gi n all y c h os e n ot t o i m pl e m e nt t h e h u b- a n d-s p o k e pr o c ess o n t h e e arl y d at e l at er c all e d f or b y 
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t h e p arti es’ D e c e m b er 2 3 A gr e e m e nt b e c a us e “ w h e n w e c h a n g e pr o c ess es, w e i ntr o d u c e a ris k of 

f ail ur e.  W e i ntr o d u c e a ris k t h at s o m e b o d y is n ot g oi n g t o f oll o w t h at n e w pr o c ess c orr e ctl y, ” 

t h us “i ntr o d u c[i n g] n e w c o nf usi o n i nt o t h e st e p. ” 2 0 9   D ef e n d a nts c a n n ot n o w cl ai m t his s a m e 

c o n c er n j ustifi es t h eir L at e/ E xtr a Tri p P oli c y or b all ot pr o c essi n g pr a c ti c es.  I n d e e d, t h e 

L at e/ E xtr a Tri p P oli c y is its elf a c h a n g e fr o m  t h e st at us q u o.  A n d D ef e n d a nts h a v e alr e a d y 

i m pl e m e nt e d t h e A gr e e d-t o M e as ur es i n t h e G e or gia R u n off El e cti o n t h at Pl ai ntiffs n o w s e e k t o 

i m pl e m e nt a g ai n.  M or e o v er, t h e A gr e e d-t o M e as ures ar e si m pl y e xt e nsi o ns of t h e m e as ur es 

alr e a d y us e d b y U S P S — n o n e ar e “ n e w, ” a n d n o n e c a n i ntr o d u c e “ n e w c o nf usi o n. ”  

1 8 2.  C ost R ati o n al e.  Wit h r es p e ct t o a n y all e g e d c ost j ustifi c ati o n, it b e ars 

e m p h asi zi n g t h at t h e g o v er n m e nt c a n n ot pr es er v e t h e fis c al i nt e grit y of its pr o gr a ms at t h e 

e x p e ns e of citi z e ns’ c o nstit uti o n al ri g hts.  S e e, e. g. , S h a pir o v. T h o m ps o n , 3 9 4 U. S. 6 1 8, 6 3 3 

( 1 9 6 9) ( alt h o u g h t h e g o v er n m e nt “ h as a v ali d i nt er est i n pr es er vin g t h e fis c al i nt e grit y of its 

pr o gr a ms, ” it “ m a y n ot a c c o m plis h s u c h a p ur p os e b y ”  vi ol ati n g its citi z e ns’ f u n d a m e nt al ri g hts); 

Fr o nti er o v. Ri c h ar ds o n,  4 1 1 U. S. 6 7 7, 6 9 0 ( 1 9 7 3) ( “[ A]lth o u g h effi c a ci o us a d mi nistr ati o n of 

g o v er n m e nt al pr o gr a ms is n ot wit h o ut s o m e i m p ort a n c e, ‘t h e C o nstit uti o n r e c o g ni z es hi g h er 

v al u es t h a n s p e e d a n d effi ci e n c y.’ ”).  A n d r e g ar di n g t h e i m pl e m e nt ati o n of e xtr a or di n ar y 

m e as ur es, Mr. Gl ass a d mitt e d t h at h e “ d[i d n’t] k n o w ” if “ h e, or a n y o n e i n his offi c e h as a ct u all y 

d o n e a c ost- b e n efit a n al ysis usi n g d at a t o d et er mi n e w h at t h e c osts [ of t a ki n g a d diti o n al 

m e as ur es] w o ul d b e. ” 2 1 0   D ef e n d a nts c a n n ot cl ai m t h at t h e b ur d e ns i m p os e d b y t h eir P oli c y a n d 

pr a cti c es ar e j ustifi e d b y c ost c o nsi d er ati o ns w h e n D ef e n d a nts t h e ms el v es h a v e n ot e v e n 

c o nsi d er e d w h et h er t h e b e n e fits of t h e P oli c y a n d pr a cti c es o ut w ei g h t h e ris ks. 

                                                 

2 0 9  Gl ass D e p. Tr. at 2 0 9: 1 8 – 2 2. 

2 1 0  I d. at 2 0 0: 1 0 – 1 4. 
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1 8 3.  Effi c a c y.  D ef e n d a nts h a v e als o at p oi nts cl ai m e d t h at t h e m e as ur es Pl ai ntiffs c all 

f or ar e n ot n e c ess ar y t o e ns ur e ti m el y d eli v er y, or e v e n t h at t h e L at e/ E xtr a Tri p P oli c y a n d 

U S P S’s t y pi c al b all ot pr o c essi n g pr a cti c es ar e t h e ms el v es n e c ess ar y t o ti m el y d eli v er y.  T h eir 

o w n d at a a n d st at e m e nts d e m o nstr at e ot h er wis e.   

1 8 4.  I n his C o n gr essi o n al t esti m o n y, D eJ o y h as r e p e at e dl y d es cri b e d t h e p ur p os e of his 

L at e/ E xtr a Tri p P oli c y as i m pr o vi n g s er vi c e a n d i n cr e asi n g t h e n u m b er of d eli v eri es m a d e o n 

ti m e.2 1 1   B ut t h e U S P S OI G f o u n d t h at U S P S “ di d n ot c o n d u ct a n a n al ysis of t h e i m p a ct of t h e 

o p er ati o n al i niti ati v es, ” i n cl u di n g t h at P oli c y, “ o n m ail s er vi c e p erf or m a n c e. ” 2 1 2   Li k e wis e, it 

“ di d n ot pil ot t est or ot h er wis e c o nsi d er t h e i m p a ct of t h e c h a n g es e v e n t h o u g h criti c al e m pl o y e e 

a v ail a bilit y iss u es w er e b e i n g f elt as p a n d e mi c c as es r os e f oll o wi n g t h e J ul y 4 h oli d a y 

w e e k e n d. ” 2 1 3   A n y cl ai m t h at U S P S m a y m a k e a b o ut t hat P oli c y’s n e c essit y is u n m o or e d fr o m 

e vi d e n c e. 

                                                 

2 1 1  S e e, e. g. , S e n at e H e ari n g wit h P ost m ast er G e n e r al L o uis D e J o y A u g ust 2 1 Tr a ns cri pt, R e v 
( A u g. 2 1, 2 0 2 0), htt ps:// w w w.r e v. c o m/ bl o g/tr a ns cri pts/s e n at e- h e ari n g- wit h- p ost m ast er- g e n er al-
l o uis- d ej o y- a u g ust- 2 1-tr a ns cri pt ( “ B ut t h e c h a n g e t hat I m a d e w as r u n t o o ur  s c h e d ul e, r u n t o o ur 
tr a ns p ort ati o n s c h e d ul e. . . . O n c e w e g et all t he m ail o n t h os e tr u c ks, t h at 9 7 % t o 9 8 % of t h e 
m ail t h at w e m o v e ar o u n d t h e c o u ntr y will b e g etti n g t o its d esti n ati o n p oi nt o n ti m e. ”); i d. 
( “ W e’r e c o nsi d eri n g dr a m ati c c h a n g es t o i m pro v e t h e s er vi c e t o t h e A m eri c a n p e o pl e. ”); i d. ( “I 
w or k e d wit h t h e e xisti n g m a n a g e m e nt t e a m t o cr e at e a n e w or g a ni z ati o n t h at w o ul d l o o k t o 
m o v e f or w ar d a n d gi v e us s elf- h el p a n d dri v e i m pr o v e m e nts i n o ur s er vi c e, dri v e c ost o ut of t h e 
s yst e m, a n d gr o w r e v e n u es. ”); i d. ( “ T h e a n al ysis t h at w e di d w as t h at if w e m o v e t h e m ail o n 
s c h e d ul e t h at all l at e d eli v eri es  w o ul d h a v e b e e n i m pr o v e d. ”); i d. ( “ A n d if w e a d h er e t o o ur 
s c h e d ul es, t h at will i m pr o v e p erf or m a n c e. ”); s e e als o R e a d: L o uis D e J o y’s O p e ni n g St at e m e nt at 
T o d a y’s S e n at e C o m mitt e e H e ari n g , P oliti c o ( A u g. 2 1, 2 0 2 0), 
htt ps:// w w w. p oliti c o. c o m/ n e ws/ 2 0 2 0/ 0 8/ 2 1/l o uis- d ej o ys- o p e ni n g-st at e m e nt-s e n at e- h e ari n g-
3 9 9 9 4 1  ( “ W hil e t h e i m pr o v e m e nts ar e dr a m ati c, t his eff ort di d e x p os e a n e e d t o r e ali g n s o m e of 
o ur pr o c essi n g a n d s c h e d uli n g t h at c a us e d m ail t o miss t h e s c h e d ul e d tr a ns p ort ati o n, a n d h as 
t e m p or aril y i m p a ct e d m ail a n d p a c k a g e s er vi c e p erf or m a n c e. ”). 

2 1 2  OI G R e p ort, s u pr a n ot e 6 1, at 8. 

2 1 3  I d. 
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1 8 5.  I n d e e d, it is c o ntr ar y t o t h e e vi d e n c e.  T h e U S P S s er vi c e s c or e d at a dis c uss e d 

pr e vi o usl y s h o ws t h at d eli v er y d el a ys i n cr e as e d dr a m ati c all y i n t h e i m m e di at e aft er m at h of t h e 

L at e/ E xtr a Tri p P oli c y.  S e e s u pr a , s e cti o n III. A. 1.  A n d D eJo y hi ms elf h as a c k n o wl e d g e d as 

m u c h i n his C o n gr essi o n al t esti m o n y, c o n c e di n g t h at “ c ert ai nl y t h er e w as a sl o w d o w n i n t h e 

m ail w h e n-- o ur pr o d u cti o n di d n ot m e et t h e s c h e d ul e, ” 2 1 4  a n d t h at his c h a n g e t o l at e a n d e xtr a 

tri ps pr a cti c es “t e m p or aril y i m p a ct e d m ail a n d p a c k a g e s er vi c e p erf or m a n c e. ” 2 1 5   T his b y its elf 

d e m o nstr at es t h at t h es e pr o c ess es ar e i n s uffi ci e nt t o e ns ur e ti m el y b all ot d eli v er y.  

1 8 6.  W h e n as k e d i n his d e p ositi o n if U S P S h as “ a n y d at a t o s h o w t h at t h e m ail will b e 

sl o w e d d o w n if y o u i m pl e m e nt t h es e [ e xtr a or di n a r y] m e as ur es ” s o o n er, Mr. Gl ass a d mitt e d t h at 

h e di d n ot. 2 1 6   A n d Mr. Gl ass f urt h er a c k n o wl e d g e d t h at “i n N o v e m b er, t h er e w er e b all ots t h at 

w er e c oll e ct e d m or e t h a n t w o d a ys b ef or e t h e el e cti o n t h at, ulti m at el y, w er e n ot d eli v er e d u ntil 

aft er N o v e m b er 3r d, ” w h e n t h e y c o ul d n o l o n g er b e c o u nt e d. 2 1 7  

1 8 7.  B e c a us e D ef e n d a nts’ P oli c y a n d pr a cti c es i m p os e a s e v er e b ur d e n o n v oti n g 

ri g hts t h at c a n n ot b e j ustifi e d b y a n y p ossibl e i nt er est, t h e y ar e u n c o nstit uti o n al. 

C.  D ef e n d a nts’ F ail u r e t o C o m pl y wit h St at ut o r y R e q ui r e m e nts i n F o r m ul ati n g 
t h e L at e/ E xt r a T ri p P oli c y W o ul d I nf e ct Eff o rts t o R ei nst at e It.  

1 8 8.  Fi n all y, e v e n if D ef e n d a nts c o ul d s h o w t h at  t h eir L at e/ E xtr a Tri p P oli c y d o es n ot 

u n c o nstit uti o n all y b ur d e n t h e ri g ht t o v ot e — w hi c h t h e y c a n n ot —t h e r ei nst at e m e nt of t h at P oli c y 

w o ul d s uff er fr o m t h e s a m e i nfir miti es as its pr o m ul g ati o n.  N a m el y, a bs e nt a n y eff ort b y U S P S 

                                                 

2 1 4  S e n at e H e ari n g wit h P ost m ast er G e n e r al L o uis D e J o y A u g ust 2 1 Tr a ns cri pt , R e v ( A u g. 2 1, 
2 0 2 0), htt ps:// w w w.r e v. c o m/ bl o g/tr a ns cri pts/s e n at e- h e ari n g- wit h - p ost m ast er- g e n er al-l o uis-
d ej o y- a u g ust- 2 1-tr a ns cri pt. 

2 1 5  F e b. 2 4 H o us e T esti m o n y, s u pr a n ot e 6 8 6 8.  

2 1 6  Gl ass D e p. Tr. at 2 0 1: 1 5 – 2 2. 

2 1 7  I d. at 2 0 8: 2 2 – 2 0 9: 4. 
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t o c o m pl y wit h t h e c o m m a n ds of 3 9 U. S. C. § 3 66 1, i m pl e m e nt ati o n of t h at P oli c y is i n vi ol ati o n 

of l a w. 

C A U S E S O F A C TI O N 

C O U N T I 

(Ultr a Vir es  A g e n c y A cti o n — Vi ol ati n g t h e Cl e a r C o m m a n d of S e cti o n 3 6 6 1 of t h e P ost al 
R e o r g a ni z ati o n A ct) 

 
1 8 9.  Pl ai ntiffs r e- all e g e a n d i n c or p or at e b y r e f er e n c e e a c h all e g ati o n c o nt ai n e d i n t h e 

pr e c e di n g p ar a gr a p hs as t h o u g h f ull y s et f ort h h er ei n.  

1 9 0.  U S P S h as a cl e ar, i n dis p ut a b l e, a n d n o n- dis cr eti o n ar y d ut y t o r e q u est a n a d vis or y 

o pi ni o n fr o m t h e P ost al R e g ul at or y C o m missi o n b ef or e m a ki n g “ a n y c h a n g e i n t h e n at ur e of 

p ost al s er vi c es w hi c h will g e n er all y aff e ct s e r vi c e o n a n ati o n wi d e or s u bst a nti all y n ati o n wi d e 

b asis. ”  3 9 U. S. C. § 3 6 6 1( b) ( “ W h e n t h e P ost al S er vi c e d et er mi n es  t h at t h er e s h o ul d b e a c h a n g e 

i n t h e n at ur e of p ost al s er vi c es w hi c h will g e n er all y aff e ct s er vi c e o n a n ati o n wi d e or 

s u bst a nti all y n ati o n wi d e b asis, it  s h all s u b mit a pr o p os al, wit hi n a r e as o n a bl e ti m e pri or t o t h e 

eff e cti v e d at e of s u c h pr o p os al, t o t h e P ost al  R e g ul at or y C o m missi o n r e q u esti n g a n a d vis or y 

o pi ni o n o n t h e c h a n g e. ”).  

1 9 1.  U S P S’s dis c h ar g e of its d ut y t o r e q u est a n  a d vis or y o pi ni o n i niti at es a n oti c e a n d 

c o m m e nt p eri o d.  Aft er U S P S’s r e q u est, t h e C o m mi ssi o n m ust off er “ a n o p p ort u nit y f or h e ari n g 

o n t h e r e c or d ” u n d er t h e pr o c ess est a blis h e d b y t h e A d mi nistr ati v e Pr o c e d ur e A ct f or t h e b e n efit 

of a n d t o r e c ei v e c o m m e nts o n t h e pr o p os al fr o m “t h e P ost al S er vi c e, us ers of t h e m ail, a n d a n 

offi c er of t h e C o m missi o n w h o s h al l b e r e q uir e d t o r e pr es e nt t h e i nt er ests of t h e g e n er al p u bli c. ”  

I d. § 3 6 6 1( c). 

1 9 2.  Pl ai ntiffs ar e “ us ers of t h e m ail ” u n d er 3 9 U. S. C. § 3 6 6 1( c).  
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1 9 3.  D ef e n d a nts’ L at e/ E xtr a Tri p P oli c y aff e ct e d p ost al s er vi c es o n a n ati o n wi d e or 

s u bst a nti all y n ati o n wi d e b asis.  M or e o v er, D ef e n d a nts h a v e r ef us e d t o c o m mit n ot t o r ei nst at e 

t his P oli c y a n d h a v e e x pr essl y l eft o p e n t h e o pti o n t h at t h e y will d o s o.  

1 9 4.  D ef e n d a nts di d n ot r e q u est of t h e P ost al  R e g ul at or y C o m missi o n a n a d vis or y 

o pi ni o n “ pri or t o ” i m pl e m e nti n g t h e L at e/ E xtr a Tri p P oli c y, vi ol a ti n g t h e cl e ar an d i n dis p ut a bl e 

c o m m a n d of § 3 6 6 1. 

1 9 5.  D ef e n d a nts a ct e d ultr a vir es  w h e n t h e y iss u e d t h e L at e/ E xtr a Tri p P oli c y 

d es cri b e d h er ei n wit h o ut a bi di n g t h e cl e ar a n d i n dis p ut a bl e  c o m m a n d of § 3 6 6 1. 

1 9 6.  D ef e n d a nts’ f ail ur e t o c o m pl y wit h § 3 6 6 1 i n t h e f or m ul ati o n of t his P oli c y 

i nf e cts a n y eff ort t h e y h a v e m ad e a n d m a y m a k e t o r ei nst at e it wit h o ut first r e q u esti n g a n 

a d vis or y o pi ni o n fr o m t h e P ost al R e g ul at or y C o m missi o n.  M or e o v er, D ef e n d a nts’ t hr e at t o 

r ei nstit ut e t h e P oli c y wit h o ut s u b mitti n g it t o t h e P ost al R e g ul at or y C o m missi o n f or n oti c e a n d 

c o m m e nt c o nstit ut es a n o n g oi n g vi ol ati o n of  § 3 6 6 1.  

1 9 7.  As us ers of t h e m ail, Pl ai ntiffs h a v e a cl e ar a n d i n dis p ut a bl e ri g ht t o D ef e n d a nts’ 

c o m pli a n c e wit h t h e r e q uir e m e nts of § 3 6 6 1.  

1 9 8.  B e c a us e of D ef e n d a nts’ a cti o ns i n vi ol ati o n of § 3 6 6 1, Pl ai ntiffs h a v e b e e n d e ni e d 

t h e o p p ort u nit y t o c o m m e nt d urin g a h e ari n g u n d er pr o c e d ur es  r e q uir e d b y § 3 6 6 1( c) o n t h e 

L at e/ E xtr a Tri p P oli c y a n d ot h er c h a n g es aff e cti n g p ost al s er vi c es o n a n ati o n wi d e or 

s u bst a nti all y n ati o n wi d e b asis, as d es cri b e d h er ei n, b ef or e t h eir i m pl e m e nt ati o n.  

1 9 9.  N o nst at ut or y j u di ci al r e vi e w is a v ail a bl e i n t his C o urt.2 1 8    

                                                 

2 1 8  T h er e is n o p ossi bilit y f or j u di ci al r e vie w b y t his C o urt or a n ot h er C o urt u n d er t h e 
A d mi nistr ati v e Pr o c e d ur e A ct or a n y ot h er s p e c ifi c or g e n er al st at utor y r e vi e w pr o visi o n.  S e e  
Mittl e m a n v. P ost al R e g. C o m m’ n , 7 5 7 F. 3 d 3 0 0, 3 0 5 ( D. C. Cir. 2 0 1 4) ( “[ W] e h a v e o bs er v e d 
t h at t h e P ost al S er vi c e is e x e m pt fr o m r e vi e w u n d er t h e A d mi nistr ati v e Pr o c e d ur e A ct. ” 
( q u ot ati o n m ar ks o mitt e d)). 
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2 0 0.  T h e P ost al R e g ul at or y C o m m issi o n m a y r e c ei v e c o m pl ai nts a b o ut D ef e n d a nts’ 

f ail ur e t o c o m pl y wit h § 3 6 6 1.  H o w e v er, § 3 6 6 1 s ets o ut n o r e q uir e m e nt t h at a us er of t h e m ail 

p urs u e r eli ef b ef or e t h e C o m missi o n pri or t o f ili n g s uit.  M or e o v er, t h e C o m missi o n is u n d er n o 

o bli g ati o n t o r es ol v e c o m pl ai nts u ntil t h e y h a v e b e e n p e n di n g f or 9 0 d a ys.  S e e  3 9 U. S. C. 

§ 3 6 6 2( b)( 1).  T his C o urt’s r e vi e w w o ul d t h us f o r est all irr e p ar a bl e i nj ur y t o v ot ers b e c a us e t h e 

P e n ns yl v a ni a pri m ar y a n d s p e ci al el e cti o ns ar e o n l y 7 5 d a ys a w a y, a n d t h e T e x as s p e ci al el e cti o n 

o nl y 5 8 d a ys a w a y.  T his C o urt’s r e vi e w is al s o w arr a nt e d a n d r e q uir e d b e c a us e it c a n off er 

r e m e di es n ot a v ail a bl e b ef or e t h e C o m missio n a n d f or r e as o ns of  j u di ci al e c o n o m y. 

2 0 1.  Pl ai ntiffs will s uff er irr e p ar a bl e i nj ur y if t h e c h a n g es d es cri b e d h er ei n t a k e eff e ct 

wit h o ut D ef e n d a nts’ c o m pli a n c e wit h § 3 6 6 1. 

2 0 2.  T h e p u bli c i nt er est f a v ors d e cl ari n g u nl a wf ul  t h e c h a n g es t o p ost al s er vi c es t h at 

D ef e n d a nts h a v e i m pl e m e nt e d wit h o ut o bs er vi n g t h e r e q uir e m e nt of § 3 6 6 1. 

2 0 3.  F or t h es e r e as o ns, Pl ai ntiffs ar e e ntitl e d t o ( 1) a d e cl ar ati o n t h at D ef e n d a nts a ct e d 

u nl a wf ull y b y a d o pti n g c h a n g es i n vi ol ati o n of  § 3 6 6 1; ( 2) a n or d er dir e cti n g D ef e n d a nts t o 

“s u b mit a pr o p os al . . . t o t h e P ost al R e g ul at or y C o m missi o n r e q u esti n g a n  a d vis or y o pi ni o n o n 

t h e ” c h a n g es d es cri b e d h er ei n; an d ( 3) a n i nj u n cti o n b arri n g D ef e n d a nts a n d t h eir a g e nts fr o m 

i m pl e m e nti n g t h e L at e/ E xtr a Tri p P oli c y wit h o ut first r e c ei vi n g a n a d vis or y o pi ni o n fr o m t h e 

P ost al R e g ul at or y C o m missi o n. 

C O U N T II 

( U n d u e B u r d e n o n t h e Ri g ht t o V ot e i n Vi ol ati o n of t h e U. S. C o nstit uti o n) 

2 0 4.  Pl ai ntiffs r e- all e g e a n d i n c or p or at e b y r e f er e n c e e a c h all e g ati o n c o nt ai n e d i n t h e 

pr e c e di n g p ar a gr a p hs as t h o u g h f ull y s et f ort h h er ei n.  
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2 0 5.  T h e U nit e d St at es C o nstit uti o n g u ar a nt e es  t h at “ all q u alifi e d v ot ers h a v e a 

c o nstit uti o n all y pr ot e ct e d ri g ht t o v ot e . . . a n d t o h a v e t h eir v ot es c o u nt e d. ”  R e y n ol ds v. Si ms , 

3 7 7 U. S. 5 3 3, 5 5 4 ( 1 9 6 4).   

2 0 6.  T his f u n d a m e nt al ri g ht t o v ot e is r o ot e d i n “t h e ri g ht of i n di vi d u als t o ass o ci at e 

f or t h e a d v a n c e m e nt of p oliti c al b eli efs, a n d t h e ri g ht of q u alifi e d v ot ers, r e g ar dl ess of t h eir 

p oliti c al p ers u asi o n, t o c ast t h eir v ot es eff e cti v el y. ”  Willi a ms v. R h o d es , 3 9 3 U. S. 2 3, 3 0 ( 1 9 6 8).  

T h es e pr ot e cti o ns ar e t y pi c all y arti c ul at e d as First a n d F o urt e e nt h A m e n d m e nt ri g hts i n s uits 

a g ai nst st at e a ct ors.  A n d ers o n v. C el e br ezz e , 4 6 0 U. S. 7 8 0, 7 8 7 ( 1 9 8 3); B ur di c k v. T a k us hi , 5 0 4 

U. S. 4 2 8, 4 3 4 ( 1 9 9 2).  H er e, t h e First a n d Fift h A m e n d m e nts pr o vi d e t h e s a m e g u ar a nt e es a n d 

f or bi d t h e f e d er al g o v er n m e nt fr o m i mp osi n g u n d u e b ur d e ns o n t h e ri g ht t o v ot e.  

2 0 7.  U n d er t h e A n d ers o n- B ur di c k  li n e of c as es, t h e g o v er n m e nt c a n n ot u nr e as o n a bl y 

b ur d e n t h e ri g ht t o v ot e —if t h e c h ar a ct er a n d m a g nit u d e of t h e i nj ur y i nfli ct e d u p o n v oti n g ri g hts 

o ut w ei g hs t h e st at e i nt er ests j ustif yi n g t h e c h all e n g e d r estri cti o n, t h e n t h e r estri cti o n is 

u n c o nstit uti o n al.  T his C o urt h as alr e a d y d et er mi n e d t h at t h e A n d ers o n- B ur di c k  fr a m e w or k 

a p pli es t o Pl ai ntiffs’ c o nstit uti o n al cl ai m i n t his c as e.  V ot e F or w ar d , 2 0 2 0 W L 5 7 6 3 8 6 9, at * 8. 

2 0 8.  D ef e n d a nts’ a cti o ns, as d es cri b e d h e r ei n, i n cl u di n g t h eir t hr e at e n e d 

r ei m pl e m e nt ati o n of t h e L at e/ E xtr a Tri p P olic y a n d r ef us al t o i m pl e m e nt t h e A gr e e d- T o 

M e as ur es, u nr e as o n a bl y a n d s e v er el y b ur d e n t h e ri g ht t o v ot e a n d will c o nti n u e t o d o s o b y 

c a usi n g d el a ys t h at eff e cti v el y dis e nfr a n c his e v ot ers. 

2 0 9.  I n e v al u ati n g b ur d e ns o n t h e ri g ht t o v ot e, a “ m aj orit y of t h e Cr a wf or d  C o urt 

d et er mi n e d t h at ‘[i]t m att ers . . . w h et h er t h e e ff e cts of a f a ci all y n e utr al a n d n o n dis cri mi n at or y 
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l a w ar e u n e v e nl y distri b ut e d a cr oss i d e ntifi a bl e gr o u ps.’ ”  L e a g u e of W o m e n V ot ers of Fl a., I n c., 

v. D etz n er , 3 1 4 F. S u p p. 3 d 1 2 0 5, 1 2 1 6 ( N. D. Fl a. 2 0 1 8).2 1 9  

2 1 0.  T h e b ur d e n i m p os e d b y t h e L at e/ E xtr a Tri p P oli c y a n d t h e l a c k of A gr e e d- T o 

M e as ur es is es p e ci all y s e v er e f or i n di vi d u als  w h o h a v e n o r e as o n a bl e alt er n ati v e m et h o d t o 

e x er cis e t h eir ri g ht t o v ot e, i n cl u di n g (i) v ot ers wit h dis a bil iti es w h o c a n n ot p h ysi c all y g et t o 

t h eir p olli n g pl a c e; a n d (ii) v ot ers w h o f a c e i n cr e ase d ris k of s eri o us ill n ess or d e at h fr o m v oti n g 

d uri n g t h e C O VI D- 1 9 p a n d e mi c, s u c h as v ot er s wit h u n d erl yi n g m e di c al c o n diti o ns, ol d er 

v ot ers, a n d v ot ers fr o m r a ci al a n d et h ni c mi n orit y gr o u ps.  M a n y of t h es e v ot ers r e m ai n 

u n v a c ci n at e d.  

2 1 1.  D ef e n d a nts’ a cti o ns ar e n ot j ustifi e d b y a n y l e giti m at e g o v er n m e nt al i nt er est.  As 

a r es ult of t h e a cti o ns d es cri b e d h er ei n, D ef e n d a nts h a v e vi ol at e d a n d c o nti n u e t o vi ol at e t h e U. S. 

C o nstit uti o n’s pr ot e cti o ns a g ai nst u n d u e b ur d e ns o n t h e ri g ht t o v ot e.  

  

                                                 

2 1 9  S e e als o W ei n b er g er v. Wi es e nf el d , 4 2 0 U. S. 6 3 6, 6 3 8 n. 2 ( 1 9 7 5) ( e x pl ai ni n g t h at S u pr e m e 
C o urt’s “ a p pr o a c h t o Fift h A m e n d m e nt e q u al pr ot e cti o n cl ai ms h a s al w a ys b e e n pr e cis el y t h e 
s a m e as t o e q u al pr ot e cti o n cl ai ms u n d er t h e F o urt e e nt h A m e n d m e nt ”). 
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P R A Y E R F O R R E LI E F 

W H E R E F O R E, t h e Pl ai ntiffs r e q u est t h at t his C o urt e nt er a j u d g m e nt a g ai nst D ef e n d a nts a n d 

a w ar d Pl ai ntiffs t h e f oll o wi n g r eli ef: 

A.  A d e cl ar ati o n t h at U S P S h as vi ol at e d t h e r e q uir e m e nts of 3 9 U. S. C. § 3 6 6 1 b y 

m a ki n g a c h a n g e or c h a n g es “i n t h e n at ur e of p ost al s er vi c es w hi c h will g e n er all y 

aff e ct s er vi c e o n a n ati o n wi d e or s u bst a nti a ll y n ati o n wi d e b asis, ” as d es cri b e d h er ei n, 

wit h o ut first r e q u esti n g a n a d vis or y o pi n i o n of t h e P ost al R e g ul at or y C o m missi o n, 

t h er e b y d e n yi n g “ us ers of t h e m ail ” t h e o p p ort u nit y t o p arti ci p at e i n a “ h e ari n g o n t h e 

r e c or d ” b ef or e t h e P ost al R e g ul at or y C o m missi o n a b o ut t h e pr o p os e d c h a n g es b ef or e 

i m pl e m e nt ati o n; 

B.  A n or d er c o m p elli n g U S P S t o dis c h ar g e its d ut y t o r e q u est a n a d vis or y o pi ni o n of t h e 

P ost al R e g ul at or y C o m missi o n o n a n y a n d all pr o p os e d “ c h a n g es i n  t h e n at ur e of 

p ost al s er vi c es w hi c h will g e n er all y aff e ct  s er vi c e o n a n ati o n wi d e or s u bst a nti all y 

n ati o n wi d e b asis, ” as d es cri b e d h er ei n, b ef or e i m pl e m e nti n g a n y s u c h pr o p os e d 

c h a n g es;  

C.  Pr eli mi n ar y a n d p er m a n e nt i nj u n cti o ns b arr i n g D ef e n d a nts a n d t h eir a g e nts, offi c ers, 

e m pl o y e es, a n d s u c c ess ors, a n d all p ers o ns a cti n g i n c o n c ert wit h e a c h or a n y of t h e m 

or u n d er t h eir dir e cti o n fr o m i m pl e m e nti n g a n y a n d all “ c h a n g es i n t h e n at ur e of 

p ost al s er vi c es w hi c h will g e n er all y aff e ct  s er vi c e o n a n ati o n wi d e or s u bst a nti all y 

n ati o n wi d e b asis ” t h at ar e pl a n n e d, w er e a d o pt e d, a n d/ or h a v e b e e n i m pl e m e nt e d 

wit h o ut t h e P ost al S er vi c e di s c h ar gi n g its d ut y t o r e q u est a n a d vis or y o pi ni o n of t h e 

P ost al R e g ul at or y C o m missi o n r e g ar d i n g a n y s u c h pr o p os e d c h a n g es; 
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D.  V a c at ur of a n y a g e n c y a cti o n, or d er, n oti c e, d e cisi o n, or p oli c y st at e m e nt iss u e d b y 

D ef e n d a nts or t h eir a g e nts, offi c ers, e m pl o y e es, a n d s u c c ess ors, or a n y p ers o ns a cti n g 

i n c o n c ert wit h e a c h or a n y of t h e m or a cti n g u n d er t h eir dir e cti o n t h at i m pl e m e nt or 

p ur p ort t o i m pl e m e nt a n y a n d all “ c h a n g es i n t h e n at ur e of p ost al s er vi c es w hi c h will 

g e n er all y aff e ct s er vi c e o n a n ati o n wi d e or s u bst a nti all y n a ti o n wi d e b asis, ” as 

d es cri b e d h er ei n, t h at ar e pl a n n e d, w er e a d o pt e d, a n d/ or  h a v e b e e n i m pl e m e nt e d 

wit h o ut U S P S dis c h ar gi n g its d ut y t o r e q u est  a n a d vis or y o pi ni o n of t h e P ost al 

R e g ul at or y C o m missi o n r e g ar d i n g s u c h pr o p os e d c h a n g es; 

E.  A d e cl ar ati o n t h at D ef e n d a nts’ L at e/ E xtr a Tri p P oli c y a n d b all ot pr o c essi n g pr a cti c es 

i n t h e a bs e n c e of t h e A gr e e d- T o M e as ur es, as d es cri b e d h er ein, vi ol at e t h e First 

A m e n d m e nt t o t h e U nit e d St at es C o nstit uti o n.  

F.  A d e cl ar ati o n t h at D ef e n d a nts’ L at e/ E xtr a Tri p P oli c y a n d b all ot pr o c essi n g pr a cti c es 

i n t h e a bs e n c e of t h e A gr e e d- T o M e as ur es, as d es cri b e d h er ein, vi ol at e t h e Fift h 

A m e n d m e nt t o t h e U nit e d St at es C o nstit uti o n.  

G.  Pr eli mi n ar y a n d p er m a n e nt i nj u n cti o ns b arr i n g D ef e n d a nts a n d t h eir a g e nts, offi c ers, 

e m pl o y e es, a n d s u c c ess ors, a n d all p ers o ns a cti n g i n c o n c ert wit h e a c h or a n y of t h e m 

or u n d er t h eir dir e cti o n fr o m i m pl e m e nti n g t h e L at e/ E xtr a Tri p P oli c y a n d e nj oi ni n g 

U S P S fr o m pr o c essi n g el e cti o n b all ots wit h o ut t h e A gr e e d-t o M e as ur es i n pl a c e i n 

a n y distri ct w h er e a r el e v a nt el e cti o n is t a ki n g pl a c e;  

H.  A p p oi nt m e nt of a n i n d e p e n d e nt m o nit or t o  o v ers e e D ef e n d a nts’ c o m pli a n c e wit h t h e 

t er ms of t h e C o urt’s or d er; 

I. A w ar d Pl ai ntiffs r e as o n a bl e c osts, i n cl u di n g r e as o n a bl e att or n e ys’ f e es; a n d  

J. A n y a n d all a d diti o n al r eli ef t h at t h is C o urt d e e ms j ust a n d pr o p er. 
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R es p e ctf ull y s u b mitt e d, 
 
        /s S h a n k ar D ur ais w a m y_ _ _ _ _ _ _ _ _ _ _ _ _ 
 

S h a n k ar D ur ais w a m y ( D. C. B ar N o. 5 0 1 7 0 2) 
D a ni el A ut e n ( D. C. B ar N o. 1 6 1 4 0 7 2) 
S ar a h S u w a n d a ( D. C. B ar N o. 1 6 8 5 5 3 1) 
C O VI N G T O N &  B U R LI N G L L P  
O n e Cit y C e nt er 
8 5 0 T e nt h Str e et, N W 
W as hi n gt o n, D C 2 0 0 0 1- 4 9 5 6 
( 2 0 2) 6 6 2- 6 0 0 0 
s d ur ais w a m y @ c o v. c o m 
d a ut e n @ c o v. c o m 
ss u w a n d a @ c o v. c o m  
 
 
R o b ert D. Fr a m 
C O VI N G T O N &  B U R LI N G L L P 
S al esf or c e  T o w er     
4 1 5 Missi o n Str e et, S uit e 5 4 0 0   
S a n Fr a n cis c o, C A 9 4 1 0 5- 2 5 3 3   
( 4 1 5)  5 9 1- 6 0 0 0     
rfr a m @ c o v. c o m 

     
 
D at e:  M ar c h 5, 2 0 2 1       
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